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United States Court of Appeals for the 

District of Columbia 

1 Docket No. 56594 

Vernon J. Bert, Trustee for D. M. Nelson, et aL, 

Petitioner, 

V. 

Commissioner of Internal Revenue, Respondenlf, 
Appearances: 

For Taxpayer: Robert N. Miller, Esq., 

Mr. Hunter, 

Geo. W. Wolcott, Esq., 



For Comm’r.: C. C. Holmes, Esq., 

C. R. Marshall, Esq., | 

Docket Entries I 

Transferred to Mr. Smith 8/^28/35. 

1931 

Apr. 17—^Petition received and filed. Taxpayer notified. 
(Fee paid) 

‘‘ 17—Copy of petition served on General Couns(d. 

Aug. 26—Motion to dismiss appeal filed by General Counsel. 

‘‘ 29—Hearing set Sept. 23,1931. 

Sep. 2—Motion for leave to amend petition embod 3 ring 
amendment filed by taxpayer. 


‘ ‘ 23—Hearing had before John M. Sternhagen, piv. 10 
on motion to dismiss. Motion to amend petition 
received. Motion to dismiss denied. Mciion to 
amend served. 

‘‘ 29—Order denying motion to dismiss and plaj^ing on 

day calendar of Oct. 14,1931 entered. | 

Oct. 3—^Answer filed by General Counsel. Copy I served 
10/13/31. 

“ 14—^Hearing had before Mr. Sternhagen on motion 

for leave to amend. Granted. 

‘‘ 14—Order that motion to amend be granted (mtered. 
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1933 

Jan. 19—Hearing set 2/20/33. 

Feb. 1—Motion to transfer to Chicago, Ill. circuit calen¬ 
dar hl6d by taxpayer. 2/6/33 granted. 

1934 

Jan. 18—Hearing set at Chicago week of March 5, 1934. 

Mar. 16—Hearing had before E. J. Goodrich, Div. 11. Sub¬ 
mitted on merits. Transcript ordered Petition¬ 
er’s brief due 4/15/34—respondent’s 4/30/34— 
petitioner’s reply due 5/10/34. 

“ 26—Transcript of hearing of 3/16/34 filed. 

Apr. 13—Motion for extension of thirty days to file brief 
filed by taxpayer. 4/13/34 granted to both par¬ 
ties. Petitioner’s brief due May 15, respondent’s 
due May 30 and petitioner’s replv due June 11, 
1934. 

May 15—Proposed findings of fact and brief filed by tax¬ 
payer, 5/15/34 copy served. 

Jun. 6—Motion for leave to file and consider brief, brief 
lodged, filed bv General Counsel. 6/8/34 granted. 

1935 

Oct. 7—^^lemorandum opinion rendered, C. P. Smith, Div. 
5. Judgment will be entered for the petitioner. 

“ 8—^Decision entered, Charles P. Smith, Div. 5. 

‘‘ 15—Notice of jeopardy assessment filed by General 

Counsel. 

Nov. 1—Motion to vacate decision entered Oct. 8,1935 and 
to enter a revised decision filed by General Coun¬ 
sel. 

‘‘ 5—Decision entered Charles P. Smith, Div. 5. 

2 1936 

Jan. 4—Motion to vacate decision entered 11/5/35 
and reconsider memorandum opinion filed by Gen¬ 
eral Counsel. 

Jan. 18—Order vacating and setting aside decision of 
11/5/35 and placing respondent’s motion on cal¬ 
endar of 1/29/35 entered. 

29—Hearing had before C. P. Smith, Div. 5. Sub¬ 
mitted on respondent’s motion to reconsider. 
Granted. Petitioner’s brief due 3/16/36, respon¬ 
dent’s due March 31, 1936 and petitioner’s reply 
April 10, 1936. 

Feb. 7—Transcript of hearing of Jan. 29, 1936. 
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Oct. 


i i 


i i 


Dec. 

Dec. 


i i 
i i 


I i 


Mar. 16—Brief filed by taxpayer. 3/17/36 copy served. 
Jul. 15—Opinion rendered, C. P. Smith, Div. 5. Judgjment 
will be entered for the respondent. 

16—Decision entered, Div. 15—Eugene Black. 

14—Petition for review by U. S. Court of Appeals for 
the District of Columbia wuth assignments of ^rror 
filed by taxpayer. | 

14—Proof of service filed by taxpayer. I 

29—Stipulation of review by U. S. Court of Aplpeals 
of D. C. filed. 

10—Motion for extension to Jan. 14, 1937 to prepare 
statement and transmit record filed by taxj|ayer. 
10—Agreed statement of evidence lodged. | 

10—Praecipe filed with proof of service thereon! 

10— Crder enlarging time to Jan. 14, 1937 for lirepa- 
ration of evidence and delivery and transmission 
of record sur petition for review entered. 

11— Agreed statement of evidence approved and or¬ 
dered filed. 

3 Endorsed: United States Board of Tax Appeals 

Filed Apr 17 1931 Dkt.Cal.Stat!_ 

United States Board of Tax Appeals j 

Docket No. 56594. | 

Vernon J. Bert, Trustee, for D. M. Nelson, et al. 

Petitioner, \ 

V. 

Commissioner of Internal Revenue, Responder^t, 

Petition. 

I 

The above-named petitioner hereby petitions for k rede¬ 
termination of the deficiency set forth by the Commipioner 
of Internal Revenue in his notice of deficiency (IT:AR :D- 
1 SAW) dated March 11, 1931, and as the basis of ijiis pro¬ 
ceeding alleges as follows: | 

1. The petitioner is an individual, and trustee of |a trust 
(D. M. Nelson, et al) with business address c/o Seai|*s, Roe¬ 
buck and Co., Chicago, Ill. 

2. The notice of deficiency (a copy of which is 
hereto and marked Exhibit A) was mailed to the petitioner 
on March 11,1931. 


ttached 
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3. The taxes in controversy are income taxes for the cal¬ 
endar year 1928 and for $19,383.01. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The respondent erred in determining any deficiency 
in tax ag-ainst petitioner for the calendar year 1928. The 
respondent’s deficiency notice does not disclose any basis 
whatever for his determination, consequently petitioner is 
unable to point out specifically wherein he erred. 

5. The facts upon which the petitioner relies on the 
4 basis of this proceeding are as follows: 

(a) Petitioner, during the year 1928, was trustee 
of a so-called Syndicate, composed of himself and certain 
other individuals, which was formed to trade in stocks. 

(b) During the time from the formation of said Syndi¬ 
cate, on January 11, 1928, to its liquidation on September 
14,1928, the Syndicate realized a profit of $161,525.07 from 
trading in stocks. Said profit was distributed to the Syndi¬ 
cate members or their assigns, and reported by them in 
their separate income tax returns. 

(c) The respondent has apparently assumed that the 
Syndicate was taxable at the corporate rates, as an associa¬ 
tion, although his sixtv-dav letter does not disclose anv basis 
for his determination of the deficiency therein proposed. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and determine— 

(a) That the petitioner does not owe any deficiency in 
tax for the calendar year 1928. 

(b) Grant such further relief, legal or equitable, as may 
be proper in the premises. 

(Sg) ROBERT K MILLER 
922 Southern Building, 
Washington, D. C. 

(Sg) J. ROBERT SHERROD 
922 Southern Building, 
Washington, D. C. 

(Sg) GEORGE M. WOLCOTT 
922 Southern Building, 
Washington, D. C. 

i (Sg) A. R. KAISER 

Counsel for Petitioner 
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5 State of Illinois, 

County of Cook, ss: 

VERNON J. BERT, being duly sworn, says that he is the 
petitioner above-named (being trustee of a trust—I). M. 
Nelson, et al—against which the respondent has projposed 
the deficiency herein appealed from) and that he is duly au¬ 
thorized to verify the foregoing petition; that he hasj read 
the foregoing petition, or had the same read to him, and is 
familiar with the statements contained therein, and that the 
facts stated are true, except as to those facts stated to be 
upon information and belief, and those facts he believes to 
be true. 

(Signed) VERNON J. BERT 
Subscribed and sworn to before me this 15th day of ^pril, 


1931. 


My commission expires: June 23, 1934. 

(Copy) 

Exhibit A 


(sg) RENA E. gilbert 

Notary i^ublic 


Office of 

Commissioner of 


Treasury Department 
Washington 


Internal Revenue. March 11, jl931 

Mr. Vernon J. Bert, Trustee, 

D. M. Nelson, et al, 
c/o Sears, Roebuck and Company, 

Chicago, Illinois. 

Sir: 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $193383.01, 
as shown in the statement attached. | 

In accordance with section 272 of the Revenue I Act of 
1928, notice is hereby given of the deficiency mentioned. * 
Within sixty days (not counting Sunday as the sixtieth day) 
from the date of the mailing of this letter, you may i)etition 
the United States Board of Tax Appeals for a redet(jrmina- 
tion of your tax liability. 
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However, If You Do Not Desire to Petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing of 
this agreement will expedite the closing of your return by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since the in¬ 
terest period terminates thirty days after filing the enclosed 
agreement, or on the date assessment is made, whichever is 
earlier; ^Vhereas If No Agreement Is Filed, interest will 
accumulate to the date of assessment of the deficiencv. 

Respectfully, 

DAVID BURNET, 

I Commissioner. 

By (Sg) J. C. WILMER 
I Deputy Commissioner. 

Enclosures: 

Statement 
Form 882 
Form 870. 


7 IT :AR :D-1 
SAW 

Statement 

In re: Mr. Vernon J. Bert, Trustee, 

D. M. Nelson, et al, 

c/o Sears, Roebuck and Company, 

Chicago, Illinois. 

Tax Liability 
Year Deficiency 

1928 $19,383.01 

Information submitted by the internal revenue agent in 
charge at Chicago, Illinois, as the result of an investigation 
of the books and records for the year 1928 indicates a defi¬ 
ciency of $19,383.01 in the income tax for the year 1928. 

Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax against you for 
the year 1928 the Bureau will be unable to afford you an 
opportunity under the provisions of article 1211 of Regula¬ 
tions 69 and/or article 451 of Regulations 74 to discuss your 
case before mailing formal notice of its determination as 
provided by section 274 (a) of the Revenue Act of 1926 
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and/or section 272 (a) of the Eevenne Act of 1928. It is, 
therefore, necessary at this time to issue this formal notice 
of deficiency. 

8 Endorsed: United States Board of Tax Appeals 

Filed Sep 2-1931 Dkt.Cal.Stat...^. 

United States Board of Tax Appeals 
Docket No. 56594. 

Vernon J. Bert, Trustee, for D. M. Nelson, et al. 


Petitioner, 


Commissioner of Internal Revenue, Responder^, 


Motion for Leave to Amend Petition, 


Comes now the above-named petitioner, by counsel, and 
moves the Board for leave to amend the original pietition 
filed in this proceeding, as follows; 

In lieu of paragraph 1. of the original petition, tlhe fol¬ 
lowing : 

1. The petitioner is an individual, and sole trustee of a 
trust (D. M. Nelson, et al) with business address c/o Sears, 
Roebuck & Company, Chicago, Illinois. Copies of th^ agree¬ 
ments under which the above named trust was creatjBd, and 
petitioner named sole trustee, are attached hereto inarked 
‘‘Exhibits B, C and D”. 

(Signed) ROBERT N. MILLER 

Counsel for Petitioner. 

9 Endorsed: United States Board of Tax Appeals 

Filed Oct 3-1931 Dkt.Cal_Stat_ j 

Received Oct 3-1931 U. S. Board of Tax Abpeals 
United States Board of Tax Appeals | 

Docket No. 56594. I 


Vernon J. Bert, Trustee, for D. M. Nelson, et ^1., 

Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Answer 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve- 
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nue, for answer to the petition filed in this proceeding, ad¬ 
mits and denies as follows: 

1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Admits the allegations of paragraph 3. 

4. Denies that the Commissioner erred as alleged in par¬ 
agraph 4(a). 

5(a). Denies that petitioner is a trustee of a so-called 
syndicate. 

5(b). Admits that a profit of $161,525.07, plus dividends 
of $4,210.47, was' realized from trading in stocks and that 
said profits were distributed. 

5(c). Admits that said so-called Syndicate or trust was 
taxed as an association. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinabove specifically 
admitted, qualified or denied. 

Wherefore, it is prayed that the respondent’s determina¬ 
tion be in all things approved. 

(Signed) C. M. CHAREST, 
General Counsel, 
Bureau of Internal Revenue, 

Of Counsel: 

WILLIAM E. DAVIS, 

PAUL E. WARING, 

Special Attori/ieys, 

Bureau of Internal Revenue. 
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10 Office of Chairman Received Oct 3 1935 Rejport 
and Determination of Division 5 U. S. Board of Tax 

Appeals. Dkt. L Cal L Sta Jm CM Enter and Serve on 
Parties. Not to be stenciled. Eugene Black, Chairpian. 

Copies served on both parties. 

United States Board of Tax Appeals. 

Veexox J. Beet, Trustee, for D. M. Nelsox, et 

PetitioneVy 

V. 

Commissioxee of Inteexal Revexue, 
Respondent, 

Docket No. 56594. 

GEORGE M. WOLCOTT, ESQ., for the petitioner.! 

C. R. MARSHALL, Esq., for the respondent. j 

Memorandum Opinion. 

SMITH: This proceeding is for the redeterminatioh of a 
deficiency in income tax for 1928 in the amount of $19,083.01. 
The deficiency has been asserted against the petitioilier as 
trustee for a syndicate which the respondent has held to be 
an association taxable as a corporation. j 

On January 11,1928, D. M. Nelson, V. J. Bert, Carl iKresl, 
J. H. Rubel, D. L. Atldnson, A. S. Barrows, C. V. Wijliams, 
E. S. Parrish, and E. H. Powell, all department maiagers 
of Sears, Roebuck & Co., formed what they called a|“syn¬ 
dicate ’ ’ to buy and sell the stock of Sears, Roebuck & po. A 
formal written agreement was executed by and between the 
parties named and Samuel H. Shevelson, trust^, set- 

11 ting forth the manner in which the syndicate f^vas to 
be organized and operated. The essential projdsions 

of the agreement were that each of the members I would 
lend to the syndicate 100 shares of his individually!owned 
Sears, Roebuck & Co. stock to be used as collateral for loans 
on which the syndicate would operate; that the syndicate 
members'would share the beneficial interest in the syndicate 
in proportion to the number of shares of Sears, Roqbuck & 
Co. stock lent to the syndicate; that certificates of bdneficial 
interest would be issued to the members, transferable on 
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endorsement and surrender to the trustee; that the syndi¬ 
cate would operate by and through the trustee who was 
authorized to borrow monev on behalf of the svndicate, 
pledging the shares of Sears, Roebuck & Co. stock lent by 
the members, purchase and sell Sears, Roebuck & Co. stock 
at his discretion, receive dividends on the shares held by 
him, make additional assessments on the syndicate mem¬ 
bers in proportion to their interests for necessary expenses 
of the syndicate, and, upon termination of the syndicate’s 
operations, to dikribute the cash holdings to the members 
in proportion to their beneficial interests. The syndicate 
was to be terminated on or before December 31,1931, unless 
extended bv written consent of all the members. The trus- 
tee was given fhll power, as authorized in the agreement, 
to act for the syndicate in dealing with the public but w-as 
subject to the majority control of the syndicate members. 
Meetings of the syndicate members might be called at any 
time by the trustee on a majority vote of the members and 
syndicate matters decided upon by a majority vote, 
proxies being permitted. The trustee might resign 
at any time by giving 10 days’ notice, or be removed by a 
majority vote and a successor elected. The trustee was 
not to be persorially liable for any act on behalf of the syn¬ 
dicate except for ‘^willful wrongdoing or gross and willful 
abuse of his powers and discretion.” 

The syhdicate was put into operation upon the ex- 
12 ecution of, and under the provisions of, the above 
described agreement. 

The original trustee, Samuel H. Shevelson, died on Feb¬ 
ruary 25, 1928, and on February 27, 1928, one of the S 3 Tidi- 
cate members, Vernon J. Bert, was elected to take his place. 

The actual operation of the syndicate was very informal. 
No certificates of beneficial interest were ever issued and 
no formal meetings were ever held except for the purpose 
of electing the successor trustee after the original trustee’s 
death. The nine men who comprised the syndicate mem¬ 
bership were friends and fellow employees of long stand¬ 
ing who had been in the habit of eating lunch together daily 
in the Sears, Roebuck & Co. lunch room. The idea of form¬ 
ing the syndicate originated from their conversations at 
the lunch table. It was explained by Vernon J. Bert in his 
testimony as follows: 
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‘‘We were busy men there in our regular business, 
and we thought that we would like to take advantag^ of 
opportunities to make a little extra money through specu¬ 
lation, and it was felt that we could better do it if we (had 
one of our number sort of handle the detail, someliody 
having to be the spokesman acting for the other 8. j 


I would say that written agreement was gotten upl for 
two reasons. There was always the possibility there nkght 
be a death among our membership during the time oi the 
pool, and then also I think that the trustee, Mr. Scherv^rson 
[Shevelson], felt there would [should] be some document 
which would hold him free from any financial contingency 
that might arise, any claim. *=**'*” j 

The original trustee, Samuel H. Shevelson, was not a 
member of the syndicate but was an employee in the office 
of one of the members. He had no reputation as a stock 
market expert. Neither of the trustees of the synjdicate 
received any compensation for his services. ( 

The operations of the syndicate during its existencje con¬ 
sisted of 11 purchases and 3 sales of Sears, Roebuckj & Co. 

stock, the gross amount of the purchases being $571,- 
13 622.50, and the gross amount of the sales being $742,- 

643.53, and the net profits $165,735.54. | 

The decisions to buy and sell stock were arrived alf in the 
informal discussions of the members at the luncl^ table. 
When a decision had been reached to buy or sell stbck the 
trustee telephoned the order to an officer of the bani where 
the syndicate trading account was kept. 

During the syndicate’s operations the interest charged 
on loans by the banks was greater than the dividends on 
the shares of Sears, Roebuck & Co. stock held by the trus¬ 
tee so that additional assessments of from $50 to ($75 per 
month, amounting in the aggregate to $610 per member, 
were made against each member of the syndicate. I 
The syndicate was dissolved on September 14, 1|928, and 
its assets were then distributed to the syndicate iijiembers. 
Each syndicate member received $19,025.06, representing a 
profit of $18,415.06 and the return of his assessment of 
$610. The original 100 shares of Sears, Roebuck & Co. 
stock which the syndicate members lent to the syndicate 
were also returned to them. * 
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The individual members of the syndicate reported the 
amount of their profit from the operation of the syndicate 
in their income tax returns for 1928. The deficiency herein 
results from the respondent’s determination that the syn¬ 
dicate was an association taxable as a corporation. 

The legal phase of the question here involved has been 
discussed at such length in prior decisions of this Board 
and the courts that further general discussion would be of 
no use. Some of the leading cases are cited in the margin.* 
Without attempting to reconcile those cases, which 

14 indeed would be futile, we conclude that the facts 
here brihg the instant case more nearly in line wnth 

those decisions holding that no association existed. 

The syndicate here bore little, if any, resemblance to a 
corporation, either in form or in the manner in which it 
was operated. The written agreement under which the 
syndicate was formed did provide for an ^‘organization” 
and the issue of certificates of interest but no certificates 
were ever issued and no organization in a formal 

15 sense ever took place. All of the syndicate’s busi¬ 
ness was conducted very informally at the lunch 

table. The syndicate never owned the capital with which 


*Holding an association: 

Sears, Roebuck & Co. Employees^ Savings & Profit-Sharing Pension 
Fund V. Commissioner, 45 Fed. (2d) 506. 

Tvson, et al. v. Commissioner, 68 Fed. (2d) 584; certiorari denied 
*292 U. S. 657. 

Joseph E. Swanson, et aL, Trustees, v. Commissioner, 76 Fed. (2d) 
651. 

Alexander Trust Property, 12 B.T.A. 1226. 

Twin Bell Oil Syndicate, 26 B.T.A. 165; affd., 70 Fed. (2d) 402. 
Investment Trust of Mutual Investment Co., 27 B.T.A. 1322; affd. 
71 Fed. (2d) 1009. 

Brooklyn Trust Co., Trustee, 31 B.T.A. 1070. 

John Crocker, et al., 32 B.T.A. 861. 

Holding not an association: 

Commissioner v. Duckwitz, 68 Fed. (2d) 629. 

Coleman-Gilbert Associates v. Commissioner, 76 Fed. (2d) 191. 

Myers, Long & Co., 14 B.T.A. 460. 

Elmer E. Williams, Trustee, 14 B.T~A. 1149. 

Realty Associates, 17 B.T.A. 1173. 

Royal Syndicate, 20 B.T.A. 255. 

Gus V. Winston, et al., 22 B.TA. 1194. 

Morriss Realtv I Company Trust No. 1, 23 B.T~A. 1076; affd., 68 Fed. 
(2d) 648, 

Sather Lease, 26 B.TA. 86. 

Shepherd Syndicate, 26 B.T.A. 1062; affd.. Commissioner v. Brouillard, 
70 Fed. (2d) 154. 

Dolese & Shepherd Co., Syndicate No. 3, 30 B.TA. 1171. 

C. EL Clovis, et al., 32 B.T.A. 646. 
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it operated, the shares of Sears, Eoebuck & Co. stock being 
merely lent to it by the individual members. The syndicate 
had no place of business, no name, no seal, and no semblance 
of corporate existence. It never engaged in any business 
but the purchase and sale of Sears, Eoebuck & Co. stock. 
It was actually in existence for less than one year and was 
closed out with the same lack of formality with which it was 
created. 

The facts here resemble those in Elmer E. Willijams, 
Trustee, supra, and Gus V. Winston, et al., supra, in which 
cases we held that they were partnerships and not associa¬ 
tions. Also, on similar facts, we held in Sather Uease, 
supra, that there was either a partnership or joint ajiven- 
ture and not an association. 

It has been said in many of the cases cited that no gen¬ 
eral rule can be drawn to cover all situations but that each 
case must be decided on its own facts. See Coleman-Gjilbert 
Associates v. Commissioner, supra, and Commissioilier v. 
Duckwitz, supra. The facts here show nothing mor4 than 
a small group of closely related business associates pooling 
their funds for speculation in Sears, Eoebuck & Co. stock. 
Their ‘‘organization,^^ if such it can be called, did not de¬ 
stroy their separate and individual interests in the under¬ 
taking. In our opinion the syndicate was not an assoc^iation 
taxable as a corporation but was a partnership or joint ad¬ 
venture. j 

Judgment will he entered for the petitioner. 


Enter: Oct 7-1935 
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United States Board of Tax Appeals 
Washington 

Docket No. 56594. 


Vernon J. Bert, Trustee, for D. M. Nelson, et al.. 

Petitioner, j 

V. I 

Commissioner of Internal Eevenue, j 

Respondent. j 

Decision. I 

Pursuant to the determination of the Board, as Set forth 


in its Memorandum Opinion entered October 7,1935 


I, it is 
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I 

Ordered and Decided: That there is no deficiency for the 
vear 1928. 

(Signed) CHARLES P. SMITH 

Member. 

Entered Oct 8-1935. 


(Seal) 


Form No. 524 


17 United States Board of Tax Appeals. 

Washington. 

Docket No. 56594. 


Vernon J. Bert, Trustee, for D. M. Nelson, et al., 

Petitioner, 

V, 

Commissioner of Internal Revenue, 
Respondent. 

Decision. 

Pursuant to the Memorandum Opinion of the Board in 
the above-entitled proceeding entered October 7, 1935, or¬ 
dering that “Judgment will be entered for the petitioner,” 
judgment of no deficiency for the year 1928 was entered on 
October 8, 1935. On November 1, 1935, counsel for the re¬ 
spondent filed a “Motion to vacate the decision entered 
October 8, 1935 and to enter a revised decision” setting 
forth the following facts: 

“ (1) That the Board promulgated and entered its Memo¬ 
randum Opinion in the above-entitled appeal on October 7, 
1935, for whi(ih judgment was to be entered for the peti¬ 
tioner ; 

(2) That the Board on October 8, 1935 entered its final 
decision ordering and deciding that there is no deficiency 
in tax for the year 1928; 

(3) That the proposed deficiency in the amount of $19,- 
383.01, shown in the notice of deficiency dated March 11, 
1931, from which this appeal was taken, was subsequently 
assessed, under Section 273 (a) and (b) of the Revenue Act 
of 1928, on March 14,1931 (OOP#7^ and was paid on March 
30, 1931; and the Board was notified of the said jeopardy 
assessment pursuant to Section 273 (c) of the Revenue Act 
of 1928, on October 15, 1935; 
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/ 

(4) That since the proposed deficiency in tax ofj $19,- 
383.01 was assessed subsequent to the mailing of the [notice 
of deficiency and was paid by the petitioner, the correct tax 
liability, as set forth in the attached statement of acjcount, 
discloses an overpayment of $19,383.01.’’ 

The premises considered, it is— 

18 Ordered that the decision of the Board entered 
October 8, 1935, be and the same hereby is \facated 

and set aside and held for naught. 

It is further— j 

Ordered and Decided that there is no deficiency due from 
the petitioner for the year 1928 but that there has been an 
overpayment of tax in the amount of $19,383.01, whicfh is re¬ 
fundable in accordance with section 504 of the Revenue Act 
of 1934. I 

(Signed) CHARLES P. SMIItH 

Member. 

(Seal) 

Entered Nov 5-1935. | 

CPS :aa. ! 

19 Endorsed: United States Board of Tax [Appeals 
Filed Jan 4-1936 Received Jan 4-1936 U. jS. Board 

of Tax Appeals Enr.Dkt_Cal_Stat_ 

Received U. S. Board of Tax Appeals Jan 4-19^6 

I 

United States Board of Tax Appeals j 
B.T.A. No. 56594 | 

D. M. Nelson, et al, Vernon J. Bert, Trustee, P'ptitioner 

V. j 

Commissioner of Internal Revenue, Respoiident. 

Motion to Vacate the ‘‘Decision’^ Entered 11-5^6 and to 
Reconsider “Memorandum Opinion^^ Entered October 
7,1935. 

Comes Now the respondent by his attorney, Herman Oli- 
phant, General Counsel for the Department of the Trea¬ 
sury, and moves that the Board of Tax Appeals [vacate the 
‘‘Decision” entered on November 5, 1935 and I reconsider 
the “Memorandum Opinion” entered on Octotler 7, 1935, 
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in the above-entitled appeal, wherein judgment was entered 
for the petitioner, and that judgment be entered for the re¬ 
spondent, and as a basis of its motion respectfully submits: 

1. That the issue involved in the above-entitled proceed¬ 
ing is whether the petitioner as trustee for a so-called “Syn¬ 
dicate’’ is an association taxable as a corporation. 

2. That the Board entered its Memorandum Opinion on 
October 7, 1935, and its “Decision” on November 5, 1935, 
and that the time in which a petition for review may be 
taken or the decision becomes final does not expire before 
Februarv 3, 1936. 

3. That since the Board entered its Memorandum Opin¬ 
ion and Decision holding that the petitioner was a partner¬ 
ship or joint adventure, the United States Supreme Court 
on December 16,1935, rendered several controlling and per¬ 
tinent decisions to the issue herein involved (See: 

20 T, A. Morrissey and James M. O^Brien, Trustees of 
an Express Trust knoivn as Western Avenue Golf 
Club V. Commissioner; Joseph E. Swanson et al, as Trus¬ 
tee of Lake Vieiv Land Association v. Commissioner; Com¬ 
missioner V. Col^man-Gilhert Associates; Commissioner v. 
F. E, Combs Well No, 2 (Vol. Ill-A, ’35, C.C.H., pp. 10687 
to 10698). The Supreme Court laid down certain prin¬ 
ciples and tests to be followed and stated those to be disre¬ 
garded. 

4. That the Board’s Opinion and Decision herein was 
predicated upon “tests” which are immaterial to a proper 
determination of the question and insufficient weight was 
given to the “tests” that were laid down by the Supreme 
Court (supra). 

5. That in the .instant case the so-called “Svndicate” or 
cooperative and joint undertaking was created by its mem¬ 
bers associated together to buy and sell a single kind of 
securities for profit and to conduct and transact a com¬ 
mon and a continuous business enterprise for them jointly 
resembling and with the advantages of a corporation with 
a centralized management through a designated representa¬ 
tive and with a limited liability without the responsibilities 
of a joint partnership or joint adventure wherein the prof¬ 
its would be distributed in proportion to their respective 
interest which was transferable by means of beneficial cer¬ 
tificates. 


VERNON J. BEET VS. GUY T. HELVEEING. 


17 


Under the Supreme Court decisions, supra, it is iipma- 
terial that only one kind or class of securities were bc^ught 
and sold; that mere formal corporate procedure wa^ not 
followed as provided; that no formal evidence of benepcial 

interest or method of transfer was actually made as for- 

•/ 

mally provided; that the beneficiaries had or did not 

21 have control; that only a few persons were mem bers; 
or that the enterprise was terminated before th^ end 

of the first year of operations. 

Wherefore, the respondent respectfully prays that the 
decision be vacated and the Memorandum Opinion recon¬ 
sidered and that judgment be entered for the respondemt. 

(Signed) HERMAN OLIPHANt 
Geyieral Counsel, for the j 
Department of the Treasu^ry. 

Of Counsel: 

CLAUDE R. MARSHALL, 

Special Attorney. 

Bureau of Internal Revenue. 

CRM-spt 

22 United States Board of Tax Appeals. 

Washington. 

Docket No. 56594. 

Vernon J. Bert, Trustee, for D. M. Nelson, et 

Petitioner, 

V. 

Commissioner of Internal Revenue, Responde'il^. 

Order | 

The respondent in the above-entitled proceeding, on Jan¬ 
uary 4,1936, filed with this Board a motion to vacate the de¬ 
cision entered on November 5, 1935, and to reconsicjer the 
Memorandum Opinion entered October 7, 1935, for tjie rea¬ 
son “That since the Board entered its Memorandum Opin¬ 
ion and Decision holding that the petitioner was a partner¬ 
ship or joint adventure, the United States Supreme Court 
on December 16, 1935, rendered several controlling and 
pertinent decisions to the issue herein involved,” gamely, 
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T. A, Morrissey and James M, O^Brien, Trustees of an Ex¬ 
press Trust known as Western Avenue Golf Club v. Com¬ 
missioner, and associated cases. The Board being of opin¬ 
ion that the motion should be set down for argument and 
in order that the Board may have time to hear same, it is— 
Ordered that the decision of the Board entered Novem¬ 
ber 5,1935, be and the same hereby is vacated and set aside. 
It is further: 

Ordered that the motion of the respondent be and the 
same hereby is placed on the Day Calendar of January 29, 
1936, for hearing. 

(Signed) CHAELES P. SMITH 

Member 

(Seal) 

Dated: Januarv 18, 1936. 

CPS :aa. 

23 United States Board of Tax Appeals. 


Vernon J. Bert, Trustee, for D. M. Nelson, et al.. 

Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 56594. Promulgated July 15,1936. 

A trust which was organized by several individuals to 
buy and sell shares of stock of Sears, Roebuck & Co. for 
profit and was so operated during the taxable year, the 
profits being distributed to the beneficial owners, is an 
association taxable as a corporation. Morrissey v. Com¬ 
missioner, 296 U. S. 344; Swanson v. Commissioner, 296 
U. S. 362; Helvering v. Combs, 296 U. S. 365; and Helver¬ 
ing V. Coleman-Gilbert Associates, 296 U. S. 369. 

George M. Wolcott, Esq., and John E. McClure, Esq., for 
the petitioner. 

C. R. Marshall, Esq., for the respondent. 

Opinion. 

Smith: This proceeding is for the redetermination of a 
deficiency in income tax for 1928 in the amount of $19,- 


VERNON J. BERT VS. GUY T. HELVERING. | 19 

383.01. The deficiency has been asserted against the peti¬ 
tioner as trustee for a syndicate which the respondent has 
held to be an association taxable as a corporation. j 
By a memorandum opinion entered October 7, 1935,! the 
Board held that petitioner was not an association taxjable 
as a corporation for the year 1928 and entered its deci|sion 
therein on November 5, 1935, in which it was: I 

Ordered and Decided that there is no deficiency due irom 
the petitioner for the year 1928 but that there has been an 
overpayment of tax in the amount of $19,383.01, which is re¬ 
fundable in accordance with section 504 of the Revenue Act 
of 1934. 

On January 4, 1936, the respondent filed a motion tb va¬ 
cate the decision entered November 5, 1935, and to recon¬ 
sider the memorandum opinion entered October 7, 1935. 
The bases for this motion are decisions of the Supjreme 
Court of December 16,1935, in Morrissey v. Commissioner, 
296 U. S. 344; Swanson v. Commissioner, 296 U. S.| 362; 
Helvering v. Combs, 296 U. S. 365; and Helvering v. \Cole- 
man^GUhert Associates, 296 U. S. 369. I 

34 B.T.A.—No. 124 77860—^36 ! 

The decision entered November 5, 1935, w^s va- 
24 cated by an order entered January 18, 1936. j The 
memorandum opinion is hereby overruled and this 
opinion substituted therefor. I 

On January 11,1928, D. M. Nelson, V. J. Bert, Carl kresl, 
J. H. Rubel, D. L. Atkinson, A. S. Barrows, C. V. Williams, 
E. S. Parrish, and E. H. Powell, all department managers 
of Sears, Roebuck & Co., formed what they called a ‘‘syn¬ 
dicate’’ to buy and sell the stock of Sears, Roebuck & Co. 
A formal written agreement was executed bv and between 
the parties named and Samuel H. Shevelson, trustee, set¬ 
ting forth the manner in which the syndicate was to be 
organized and operated. The essential provisions jof the 
agreement were that each of the members would len(^ to the 
syndicate 100 shares of his individually owned Searfe, Roe¬ 
buck & Co. stock to be used as collateral for loans oh which 
the syndicate would operate, that the syndicate members 
would share the beneficial interest in the syndicate m pro¬ 
portion to the number of shares of Sears, Roebuck & Co. 
stock lent to the syndicate; that certificates of benefjcial in¬ 
terest would be issued to the members, transferable on en- 
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dorsement and surrender to the trustee; that the syndicate 
would operate by and through the trustee, who was au¬ 
thorized to borrow money on behalf of the syndicate, pledg¬ 
ing the shares' of Sears, Roebuck & Co. stock lent by the 
members, purchase and sell Sears, Roebuck & Co. stock at 
his discretion, receive dividends on the shares held by him, 
make additional assessments on the syndicate members in 
proportion to their interests for necessary expenses of the 
syndicate, and, upon termination of the syndicate’s opera¬ 
tions, to distribute the cash holdings to the members in pro¬ 
portion to their beneficial interests. The syndicate was to 
be terminated on or before December 31, 1931, unless ex¬ 
tended by written consent of all the members. The trustee 
was given full power, as authorized in the agreement, to 
act for the syndicate in dealing with the public, but was 
subject to the majority control of the syndicate members. 
Meetings of the syndicate members might be called at any 
time by the trustee on a majority vote of the members and 
syndicate matters decided upon by a majority vote, proxies 
being permitted. The trustee might resign at any time by 
giving notice of 10 days, or be removed by a majority vote 
and a successor elected. The trustee was not to be person¬ 
ally liable for any act on behalf of the syndicate except for 
“willful wrongdoing or gross and willful abuse of his pow¬ 
ers and discretion.” 

The syndicate was put into operation upon the execution 
of, and under the provisions of, the above described agree¬ 
ment. 

The original trustee, Samuel H. Shevelson, died on Feb¬ 
ruary 25, 1928, and on February 27, 1928, one of the syndi¬ 
cate members, Vernon J. Bert, was elected to take his place. 
34 B.T.A. 

The actual operation of the syndicate was very 
25 informal. No certificates of beneficial interest were 
ever issued and no formal meetings were ever held ex¬ 
cept for the purpose of electing the successor trustee after 
the original trustee’s death. The nine men who comprised 
the syndicate membership were friends and fellow employ¬ 
ees of long standing who had been in the habit of eating 
lunch together daily in the Sears, Roebuck & Co. lunch 
room. The idea of forming the syndicate originated from 
their conversations at the lunch table. It was explained by 
Vernon J. Bert in his testimony as follows: 
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‘‘We were busy men there in our regular business, and we 
thought that we would like to take advantage of oppor¬ 
tunities to make a little extra money through spech.ation, 
and it was felt that we could better do it if we had j)ne of 
our number sort of handle the detail, somebody having to be 
the spokesman acting for the other 8. 

** # * :i|c 

I would say that written agreement was gotten i^p for 
two reasons. There was always the possibility there might 
be a death among our membership during the time of the 
pool, and then also I think that the trustee, Mr. Scherver- 
son [Shevelson], felt there would [should] be some docu¬ 
ment which would hold him free from anv financial con- 

•/ 

tingency that might arose, any claim. * * * 

The original trustee, Samuel H. Shevelson, was not a 
member of the syndicate, but was an employee in the office 
of one of the members. He had no reputation as a stock 
market expert. Neither of the trustees of the s^mdicate re¬ 
ceived any compensation for his services. 

The operations of the syndicate during its existen(^e con¬ 
sisted of 11 purchases and 3 sales of Sears, Roebuck & Co. 
stock, the gross amount of the purchases being $571,()22.50, 
and the gross amount of the sales being $742,643.53, and the 
net profits $165,735.54. 

The decisions to buy and sell stock were arrived at in the 
informal discussions of the members at the lunch table. 
When a decision had been reached to buv or sell stobk the 
trustee telephoned the order to an officer of the bank khere 
the syndicate trading account was kept. 

During the syndicate’s operations the interest clarged 
on loans by the banks was greater than the dividerids on 
the shares of Sears, Roebuck & Co. stock held by the trustee, 
so that additional assessments of from $50 to $75 per 
month, amounting in the aggregate to $610 per member, 
were made against each member of the syndicate. 

The syndicate was dissolved on September 14, 1928, and 
its assets were then distributed to the syndicate members. 
Each syndicate member received $19,025.06, representing 
a profit of $18,415.06 and the return of his assessment of 
$610. The original 100 shares of Sears, Roebuck & Co. 
stock which the syndicate members lent to the syiidicate 
were also returned to them. ! 
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The individual members of the syndicate reported the 
amount of their profit from the operation of the syndicate 
34 B.T.A. 

I 

in their ihcome tax returns for 1928. The deficiencv 
26 herein results from the respondent’s determination 

that the svndicate was an association taxable as a 

% 

corporation. Wliether the respondent erred in so determin¬ 
ing is the only question raised in this proceeding. 

In our opinion this issue is controlled by the decisions of 
the Supreme Court in Morrissey v. Commissioner^ 296 U. S. 
344; Sivanson v. Comynissioner, 296 U. S. 362; Ilelvering v. 
Combs, 296 U. S. 365; and Helvering v. Coleman-Gilbert As¬ 
sociates, 296 U. S. 369. 

In the cases cited the Supreme Court has made it plain 
that the statutory definition of an association, as used in the 
Revenue Act of 1928 and prior revenue acts, includes such 
organizations as the one here under consideration where a 
group of persons unite and carry on a business enterprise 
in the manner above described. 

In view of the broad scope of the rule laid down in those 
cases it is unnecessary, we think, to point out the applicabil¬ 
ity of the Court’s reasoning therein to the facts presented 
in the instant case. The following language from Helver¬ 
ing V. Combs, supra, however, appears to be directly in 
point and conclusive: 

In considering whether an association was created, the 
fact that the beneficiaries did not exercise control is not de¬ 
terminative. Hecht V. Malley, 265 XJ. S. 144; Morrissey v. 
Commissioner, supra. The parties joined in a common en¬ 
terprise for the transaction of business, and the benefici¬ 
aries who contributed money for that purpose became asso¬ 
ciated in the Enterprise according to the terms of the ar¬ 
rangement. The essential features of the enterprise were 
not affected by the fact that the parties confined their opera¬ 
tions to one oil well. See Swanson v. Commissioner, de¬ 
cided this day. Parties may form an association for a small 
business as well as for a large one. Here, through the 
medium of a trust the parties secured centralized manage¬ 
ment of their enterprise, and its continuity during the trust 
term without termination or interruption by death or 
changes in the' ownership of interests, and with limited li¬ 
ability and transferable beneficial interests evidenced by 
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certificates. Entering into a joint undertaking they avoided 
the characteristic responsibilities of partners and secured 
advantages analogous to those which pertain to corpc^rate 
organization. The fact that meetings were not held or| that 
particular forms of corporate procedure were absent ik not 
controlling. Morrissey v. Commissioner, supra. 

We think that the taxpayer was taxable as an associa¬ 
tion. * ^ 

Upon authority of the cases cited we hold that the peti¬ 
tioner during and for the year 1928 was an association tax¬ 
able as a corporation. I 

Reviewed by the Board. j 

Judgment will he entered for the respofident. 
34 B. T. A. j 

27 US Board of Tax Appeals 1924. 

United States Board of Tax Appeals 

Washington 

Docket No. 56594. | 

Vernon J. Beet, Trustee, for D. M. Nelson, et jAL., 

Petitioner, I 

V. 

CoMMissiONEE OF Inteenal Revenue, Respo'ndeiit. 

Decision, 

Pursuant to the determination of the Board, as s^t forth 
in its report promulgated July 15, 1936, it is | 
Ordered and Decided: That there is a deficiency |of $19,- 
383.01 for the year 1928. j 

(Signed) EUGENE BLACK 

Member 

(Seal) 

Entered Jul 16 1936 | 

FormlNo. 524 
Revised Aiig. 1935 
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28 Endorsed: United States Board of Tax Appeals 

Filed Oct 29 19’36 Enr.Dkt.Cal_Stat.. 

In the United States Court of Appeals for the District of 

Columbia 

B.T.A. Docket No. 56594. 

Vernon J. Bert, Trustee, for D. M. Nelson, et al.. 

Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent, 

Agreement For Review hy the United States Court of 
Appeals for the District of Columbia 

It is agreed between the parties to this proceeding by 
their respective attorneys that pursuant to Section 1002(d) 
of the Revenue Act of 1926, as amended, the decision of the 
United States Board of Tax Appeals in the above-named 
proceeding may be reviewed by the United States Court of 
Appeals for the District of Columbia. 

(sd) ROBERT N. MILLER, 

(sd) GEORGE M. WOLCOTT 
Counsel for Petitioner. 

\ ROBERT H. JACKSON, 

Counsel for Respondent. 

Dated: October 27, 1936. 

29 Endorsed: United States Board of Tax Appeals 

Filed Oct 14 1936 Enr. Dkt. 

Cal. Stat. 

In the United States Court of Appeals for the District of 

Columbia 

B. T. A. Docket No. 56594. 

Vernon J. Bert, Trustee for D. M. Nelson, et al.. 

Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of a Decision of the United States 

Board of Tax Appeals 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia. 
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Now comes the petitioner in this cause, by his attorneys, 
Robert N. Miller and George M. Wolcott, and respec^tfully 
shows: 


Jurisdiction j 

This proceeding is for a review of a decision bf the 
United States Board of Tax Appeals, entered on jily 16, 
1936, determining a deficiency of income tax for 1928 in the 
amount of $19,383.01 against the petitioner as trustee for 
a so-called syndicate which was formed and liquidated dur¬ 
ing the year 1928. The petitioner and the other individuals 
who were members of the said syndicate reside within the 
Chicago collection district; however, they reported the 
profits resulting from the operations of thej syndi- 
30 cate in their individual returns for 1928, and did not 
file any return for the syndicate, as such. The en¬ 
tire deficiency determined by the respondent, and approved 
by the Board was based upon the holding that the syndi¬ 
cate was an ^‘association” taxable as a corporation] Inas¬ 
much as no return was filed by the syndicate as an entity 
separate from its members, jurisdiction to review the pro¬ 
ceeding is conferred upon this Court by Section 10Cj2, Rev¬ 
enue Act of 1926, as amended by Section 519(a), Revenue 
Act of 1934. I 


The Nature of the Controversy 

The sole question involved in this proceeding is whether 
a syndicate which was formed in 1928 by nine employees of 
Sears, Roebuck Company for the purpose of trading in 
the stock of that company, and which was dissolved jin 1928, 
is taxable as an association within the meaning of| Section 
701 of the Revenue Act of 1928, as the respondent con¬ 
tends and as the Board held, or whether the syndicate is 
taxable as a partnership or as a joint venture, as the peti¬ 
tioner on review contends. Briefly, the facts which give 
rise to this question, as shown by the record before the 
Board, are as follows: 

On January 11, 1928 nine department heads c^f Sears, 
Roebuck & Company formed what they called a I “syndi- 
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cate’’ for the purpose of trading in Sears stock. At that 
time they executed a written agreement, appointing one 
Samuel Shevelson, who was not a member, as trustee, and 
agreeing that each member should lend the syndicate 

31 100 shares of Sears stock which the trustee was to 
use as collateral for a loan, and the proceeds of 

which were to be employed in trading in Sears stock. The 
written agreement also x)rovided for certificates of bene¬ 
ficial interest, and formal notices of meetings, and it de¬ 
fined in detail the rights and duties of the trustee and of 
the members. Samuel Shevelson died on February 25, 1928 
and Vernon J. Bert, the petitioner on review herein, was 
appointed successor trustee. 

The actual ouefation of the svndicate was very informal. 

V V 

No certificates of beneficial interest were ever issued and 
no formal meetings were ever held, except for the purpose 
of electing Bert successor trustee after Shevelson’s death. 
The nine men who comurised the svndicate were old 
friends and fellow employees of long standing. They had 
been in the habit of eating luncheon together daily at the 
lunchroom in the administration building of Sears, Roe¬ 
buck & Company of Chicago. Their purpose in forming 
the syndicate was to indulge in a bit of speculation. The 
purpose of the written agreement was to cover the con¬ 
tingency of a dei:ith of a member and to protect the orig¬ 
inal trustee from any claims that might arise in connection 
with the operations of the syndicate. 

The operations of the syndicate consisted of eleven pur¬ 
chases and thre^ sales of Sears stock, which resulted in a 
profit of $161,525.07. 

The decisions to buy and sell Sears stock were arrived 
at as the result of informal discussion of the members at 
the luncheon table and when arrived at represented the col¬ 
lective judgment of the participating members. While the 
svndicate business was discussed at the luncheon 

32 table, this subject was incidental to the discussion 
that ordinarily took place. WTien decisions had been 

reached to buy or sell, the trustee telephoned the order to 
an officer of the bank where the syndicate trading account 
was kept. At the organization of the syndicate each mem¬ 
ber lent it 100 shares of Sears stock. Subsequently an ad- 
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ditional loan of 100 shares was made and the sanjie stock 
was returned to the lenders when the syndicate wks liqui¬ 
dated on September 14,1928. Assessments of $6ld.00 each 
were made to the members to cover the excess of interest 
on loans over dividends on Sears stock owned. 

The syndicate was dissolved on September 14, |l928, at 
which time its assets were distributed to the memb(^rs. The 
amount received by each member was $19,025.0fe, which 
represented $18,415.06 profit and the return of his assess¬ 
ment of $610.00. The profit of each member was rej^rted 
in his individual income tax return for 1928. i 
No income tax return was filed for the svndicate as such. 

I 

On March 11, 1931 the respondent mailed a deficiency no¬ 
tice to Vernon J. Bert as trustee for the syndicateL propos¬ 
ing a deficiency of $19,383.01. The responde4t subse¬ 
quently collected this deficiency with interest, unddr a jeop- 
ardv assessment. This entire deficiencv resulted from 
treating the syndicate as an association, subject ^o tax at 
the corporate rate upon the profit of $161,525,071 referred 
to above. I 

On April 17, 1931 a petition was filed with tlje Board. 
On October 7, 1935 the Board, in a memorandum opinion, 
held that the petitioner was not an association taxable as 
a corporation, and decided that there w^s no de- 
33 ficiency due from the petitioner for the ;^ear 1928, 
but that there had been an overpayment jof tax in 
the amount of $19,383.01. On January 4, 1936 the respon¬ 
dent filed a motion to vacate the decision just referred to, 
and the Board granted the same. On July 15,| 1936 the 
Board promulgated another opinion holding that] upon the 
basis of certain decisions of the Supreme Couift, handed 
down at the last term of that court, the syndicate was an 
association taxable as a corporation. In aecorqance with 
this opinion, the Board, on July 16, 1936 decided that there 
was a deficiency of $19,383.01 due from this petitioner. 

m 

Assignment of Errors j 

The petitioner says that in the record and proceedings 
before the Board of Tax Appeals and in the d^ision an,d 
final redetermination entered by the Board mantfest error 


28 


VERNOX J. BERT YS. GUY T. HELVERIXG. 


occurred to the prejudice of the petitioner, and the peti¬ 
tioner hereby assigns the following errors which he avers 
occurred in the recbrd, proceedings, decision, and final or¬ 
der of redetermination of the Board, to wit: 

(1) The Board erred in holding that the syndicate de¬ 
scribed above was an association taxable as a corporation 
under the Revenue Act of 1928. 

(2) The Board erred in failing to hold that the said syn¬ 
dicate was a partnership, or a joint venture, not subject to 
tax as a separate entity under the provisions of the Reve¬ 
nue Act of 1928. 

(3) The Board erred in its construction of the legal ef¬ 
fect of the said syndicate agreement in that— 

(a) The Board failed to find as a fact that the 

34 syndicate did not hold the title to the property 
turned over to it bv the members. 

(b) The Board erred in failing to find as a fact that the 
manner in which the said syndicate was organized did not 
result in cnetralized management thereof. 

(c) The Board erred in failing to find as a fact that the 
manner in which the said syndicate was organized did not 
assure its continuity in the event of the death of a member. 

(d) The Board erred in failing to find as a fact that the 
manner in which the said syndicate was organized did not 
confer a limitation on the personal liability of the members 
to the property which they embarked therein. 

(e) The Board erred in failing to find as a fact that the 
said syndicate, during the term of its existence, was not 
carrying on a business. 

(4) The Board erred in determining a deficiency of $19,- 
383.01. 

(5) The Board erred in failing to hold that there was an 
overpayment of tax in the amount of $19,383.01, which is 
refundable in accordance with Section 504 of the Revenue 
Act of 1934. 

WHEREFORE,' petitioner petitions that the decision of 
the United States Board of Tax Appeals be reviewed by 
the Court of Appeals of the District of Columbia; 

35 that a transcript of the record be prepared in ac¬ 
cordance with law and the rules of said Court, and 

transmitted to the Clerk of said Court for filing; and that 
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appropriate action be taken to the end that the errors com¬ 
plained of may be reviewed and corrected by said j Court. 

(sd) EGBERT N. MILIJER 
(sd) GEORGE M. -WOLCOTT 

Counsel for Petitioner. 

District of Columbia, 


City of Washington, ss: I 

George M. Wolcctt, being duly sworn, says that jhe is an 
attorney of the taxpayer herein and as such is duly au¬ 
thorized to verify the foregoing petition for revhjw; that 
he has read said petition and is familiar with the contents 
thereof; that said petition is true of his own knowledge 
except as to the matters therein alleged on information and 
belief, and as to those matters he believes it to be |:rue. 

(sd) GEOEGE M. WOlIcOTT 


Subscribed and sworn to before me this 14th d^y of Oc¬ 
tober, 1936. j 

FREDERICK S. UMHAU, 

(Seal) Notary Public, D. C. 

36 Endorsed: United States Board of Tax Appeals 
Filed Dec 11 1936 Enr.Dkt... Cal. ... Stat_ 

Endorsed: United States Board of Tax Appeals Lodged 
Dec 10 1936 Dkt.Cal.Stat. 

United States Board of Tax Appeals 

Docket Ko. 56594. 

Vernon J. Bert, Trustee, for D. M. Nelson, et al.. 

Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Statement of Evidence 

This case came on for hearing before the honorable 
Edgar J. Goodrich, Member of the United Statesj Board of 
Tax Appeals, on March 16, 1934, at Chicagoj Illinois. 
George M. Wolcott, Esq., appeared for the petitioner, and 
C. R. Marshall, Esq., appeared for the respondent. 
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There was introduced in evidence a written stipulation 
of facts, including Exhibits A, B, C, and D. The stipula¬ 
tion, and Exhibits C and D, read as follows: 

Stipulation of Facts 
(Filed at hearing, March 16, 1934) 

‘Mt is hereby stipulated and agreed by and between the 
parties to the above-entitled proceeding that the Board may 
take the following facts as true. This stipulation is with¬ 
out prejudice to the right of either party to introduce other 
evidence not inconsistent therewith: 

^^1. Exhibit A, attached hereto, and made a part hereof, 
is a true copy of the deficiency notice addressed to the 
above-named petitioners bv the respondent on March 11, 
1931. 

^^2. Exhibit B, attached hereto, and made a part hereof, 
is a true copy of the Revenue Agent’s report dated March 
6, 1931, referred to in the deficiency notice dated 
37 March 11, 1931, and made a part thereof. 

‘‘3. Eidiibit C, attached hereto and made a part 
hereof, is a true copy of a written agreement executed on 
January 11, 1928, by the parties named therein. This 
agreement is hereinafter referred to as the so-called ‘ Syndi¬ 
cate Agreement'. ’ 

‘‘4. The orisinal members of the so-called ‘Svndicate’ 
were: D. M. Nelson, E. S. Parrish, C. Kresl, E. H. Powell, 
A. S. Barrows, D. L. Atkinson, C. V. Williams, V. J. Bert 
and J. H. Rubel. 

“5. S. H. Shevelson, appointed ‘trustee’ under the so- 
called ‘Syndicate Agreement’ of January 11, 1928, died 
on February 25, 1928, while acting as such ‘trustee.’ 

“6. V. J. Bert, a so-called ‘S 3 mdicate Member’ was des¬ 
ignated and appointed as successor ‘trustee’ on February 
27,1928. 

“7. Exhibit D, attached hereto and made a part hereof, 
is a true copy of a written amendment of the so-called ‘Syn¬ 
dicate Agreement’ (executed on January 11, 1928) which 
was executed February 27,1928. 

“8. The so-called ‘Syndicate’ was liquidated on or about 
September 14, 1928, at which time its assets were distrib¬ 
uted to the nine ‘members’ in proportion to their respec¬ 
tive interest therein. 
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‘‘9. The operations of the so-called ‘Syndicate’ dnrmgthe 
year 1928 resulted in a net profit of $165,735.54, j which 
amount in equal shares of one-ninth each was repo](*ted in 
the respective individual returns of the nine participating 
‘members’ as follows: 

Ordinary income from Syndicate $17j,748.06 

Dividends from Syndicate | 667.00 

Total 

‘ ‘ 10. In the audit of the nine Federal individual jincome 
tax returns of the respective participating ‘members’ of 
the so-called ‘Syndicate,’ the respondent considered and 
held that the so-called ‘Syndicate’ to be an ‘association’ 
taxable as a corporation, and accordingly held thatjthe re¬ 
sulting distributions • to the nine individuals as a liquidat¬ 
ing distribution and taxable to them individually as follows: 

Cash distributions received 
38 Less: Cash contribution (cost) 

Gain on liquidation $|8,415.06 

“11. If the Board sustains the respondent’s cojutention 
that the so-called ‘Syndicate’ is an ‘association’ fnd tax¬ 
able as a corporation, the taxable net income, subject to 
corporation rate of tax for 1928, is in the amount bf $161,- 
525.07, and the deficiency in tax due thereon is $l'9,383.61, 
as determined by the respondent in his deficiency notice to 
petitioner. 

“12. When the words ‘syndicate,’ ‘syndicate ijnember,’ 
‘Syndicate agreement,’ ‘trustee’are used herein, they are 
used merely for the purpose of description.” 

Exhibit C 

“THIS AGREEMENT made and entered into b^ and be¬ 
tween D. M. NELSON, V. J. BERT, CARL KRESL, J. H. 
RUBEL, D. L. ATKINSON, A. S. BARROW^S, C. V. WIL¬ 
LIAMS, E. S. PARRISH and E. H. POWELL, parties of 
the first part, hereinafter referred to as ‘the Syndicate 
Members,’ and SAMUEL H. SHEVELSON as' Trustee, 
party of the second part, hereinafter referred to as ‘the 
Trustee,’ WITNESSETH: 
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^‘THAT WHEREAS tlie Svndicate Members desire to 
form a syndicate for the purpose of buying and selling 
shares of the capital stock of SEARS ROEBUCK AND 
COMPANY, the otiginal capital of which syndicate is to be 
provided by means of money borrowed upon collateral con¬ 
sisting of shares of such stock owned by the Syndicate 
Members respectively in their individual rights and by 
them respectively loaned to the syndicate; and 

‘‘WHEREAS it is desired that such syndicate shall op¬ 
erate by and throilgh the Trustee, and that his pow’ers and 
duties and the relative rights and interests of all of the par¬ 
ties hereto shall be fully herein set forth and hereby agreed 
to; 

“NOW THEREFORE, in consideration of the mutual 
agreements herein contained, all of the parties hereto here¬ 
by agree as follows: 

“1. The object bf the syndicate shall be the purchase and 
sale of shares of the capital stock of SEARS ROEBUCK 
AND COMPANY. 

“2. Each of the Syndicate Members has loaned to the 
syndicate for use as collateral in borrowing money the 
number of shares of such stock set opposite his signature 
to this agreement, and has deposited with the Trustee a 
certificate or certificates for such stock duly assigned by 
him in blank. 

39 “3. The entire beneficial interest hereunder shall 

be ovmed and shared by the Syndicate Members in 
pro rata proportion to the respective numbers of shares of 
such stock so loaned by them respectively. 

“4. Certificates shall be issued by the Trustee evidencing 
the shares of beneficial interest of the Syndicate Members 
in substantially the following form: 

“ ‘This is to certify that.is the owner 

of (Fraction to be here inserted) of the beneficial interest 
under a certain Trust Agreement dated January 11th, 1928, 
which is on deposit with SAMUEL H. SHEVELSON as 
Trustee. 

“This certificate and the interest represented hereby 
shall be subject to all the terms and conditions contained in 
said Trust Agreement to the same extent and in like man¬ 
ner and with* the same force and effect as if said Trust 
Agreement were fully and at length described herein. 
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‘‘This certificate is transferable only by endorsement on / 
the back of the same and the surrender thereof to the Trus- ^ 
tee, when a new certificate will be issued to the transi‘eree. 
“Chicago,., 19. 


As Trieste^. 


(Endorsement.) 


“For value received, the within certificate and alljright 
and interest therein are hereby assigned and transferred 
unto . 


Dated 


, 19.... 


(Beal), 


Witnessed by 


“5. The Syndicate shall operate by and through SAM¬ 
UEL H. SHEVELSON as Trustee, to whom all assets of 
the syndicate at any time existing are hereby assigned. 

“The Trustee is herebv authorized from time to 

V T 

40 time to' borrow money on behalf of the syndicate from 
such bank or banks as he shall determine ^nd to 
sign a note or notes as Trustee hereunder to secuire the 
payment of the sum or sums so borrowed, also to [pledge 
all or any part of the shares of stock loaned by the Syndi¬ 
cate Members, as aforesaid, and/or any further shares of 
such stock hereafter loaned by the Syndicate Meml]>ers or 
hereafter purchased by the Trustee pursuant to his j^owers 
hereunder as further security for the payment of su^h note 
or notes. 

“With the proceeds of money so borrowed and/br divi¬ 
dends upon any shares of stock purchased hereunder the 
Trustee is authorized to purchase shares of stock of ^EARS 
ROEBUCK AND COMPANY in such amount or ai|Qounts, 
at such time or times and at such price or prices a^h e shall 
Hpptti Itpgf and to t ake t he title thereto in his nbme as 
Trustee^ hereunder^ nd to revive the dmdends therefrom. 

“The Trustee is further authorized to sell all [or any^ 
part of the capital stock of SEARS ROEBUCK AND 
COMPANY purchased by him pursuant to his powers here¬ 


to 
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under at sucli time or times, in such amount or amounts 
and at such price or prices as he shall deem best, and to 
transfer to such person, firm or corporation as he shall 
from time to time select, anv or all shares of stock of 
SEARS ROEBUCK AND COMPANY standing of record 
in his name on the books of the Company. 

‘‘The Trustee is further authorized from time to time 
to assess the Syndicate Members such amount or amounts 
as he deems necessary, but in pro rata proportion to their 
respective shares of the beneficial interest hereunder, in 
order to provide for the payment of the reasonable ex¬ 
penses of the syndicate and interest on the note or notes 
given by the Trustee for money borrowed and/or in order 
to provide for payments, if any, required by the bank or 
banks on account of principal of such note or notes, and 
each of the Syndicate Members agrees to pay any and all 
such amount or amounts so assessed against him upon de¬ 
mand of the Trustee therefor. 

“In case of the failure of any Syndicate Member to pay 
an assessment made by the Trustee wnthin five davs after 
notice thereof,' the Trustee is authorized to forfeit the 
shares of stock of such Syndicate Member loaned to the 
syndicate as aforesaid, and to sell such stock and apply the 
entire proceeds thereof upon the then outstanding note or 
notes of the Trustee, and upon such forfeiture all interest 
of such defaulting syndicate Member in the syndicate assets 
shall cease. ^ 

“The Trustee is further authorized to apply as he 
41 deems best dividends and assessments received by 
him or any part thereof to the payment of the rea¬ 
sonable expenses of the syndicate and/or the payment of 
interest on and/or on account of principal of any note or 
notes given by him as Trustee hereunder for money bor¬ 
rowed. 

“The Trustee is further authorized, when all assets of the 
S3aidicate shall have been reduced to cash and all obliga¬ 
tions of the-syndicate paid, to distribute the then remain¬ 
ing cash among the Syndicate Members in, proportion to 
their respective shares of the beneficial interest hereunder. 
Such reduction to cash, payment of obligations and distri¬ 
bution shall in any event (except only if the time be ex- 
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tended by unanimous written consent of all S 3 r 4 dicate 
Members) be made on or before December 31, 1931. I 
^‘The Trustee shall actually have all the powers herein¬ 
above enumerated so far as concerns the public or any per¬ 
son dealing with the Trustee other than the Syndicate Mem¬ 
bers, and all such persons shall be entitled to rely upon the 
powers of the Trustee as hereinabove set forth ydthout 
restriction by reason of anything hereinafter containjed, and 
without obligation or privilege or inquire into th^ direc¬ 
tions, if any, to the Trustee, hereinafter referred [to, and 
until the Trustee is otherwise directed as hereinbefore set 
forth, the Trustee shall have all of the powers heremabove 
set forth, not only as concerns the public and/or jpersons 
dealing with the Trustee other than the Syndicate Members, 
but as concerns the Syndicate Members themselves! but the 
Syndicate Members may at any time by an instrument in 
writing signed by all of them or by the vote of a majority 
in beneficial interest at a meeting of Syndicate Members 
called and held as hereinafter provided for, give tjhe Trus¬ 
tee such directions as they deem best and thereafter the 
Trustee shall be required to follow such directions; and 
such majority vote shall be binding upon all Syndicate Mem¬ 
bers. In case of forfeiture, as hereinabove authorized, 
against a Syndicate Member who defaulted in pa^rment of 
an assessment, by unanimous written consent of all the 
remaining Syndicate Members or by the vote of a| majority 
in beneficial interest at a meeting of Syndicate j Members 
duly called and held as hereinafter provided for, such 
defaulting S^mdicate Member may be reinstated jupon such 
terms as shall be fixed by such unanimous written consent 
or majority vote, as the case may be, or there ipay be re¬ 
stored to such defaulting S^mdicate Member su^h sum of 
money or such shares of stock as may be determined by 
such unanimous written consent or majority vite, as the 
case may be, and in case of such majoriw vote the 
42 decision expressed by such vote shall be binding 
upon all the Syndicate Members. J 

‘‘6. Meetings of the Syndicate Members may pe called at 
any time by the Trustee or by a majority in beneficial in¬ 
terest of the Syndicate Members at such plabe in Cook 
County, Illinois, as shall be designated in the ncJtice of such 
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meeting. Not less than five (5) days notice of such meet¬ 
ing shall be given. 

‘‘All notices in this instrument provided for shall be in 
writing and shall either be delivered to the person notified 
personally or shall be mailed to him at his last known busi¬ 
ness address, or if no such address be known then at his last 
known residence address, or if neither such business or 
residence address shall be known then in the care of SEARS 
ROEBUCK AND COMPANY, Chicago, and in case of the 
mailing of any such notice the period specified for such 
notice shall begip to run with the deposit of such notice in 
the mail properly addressed and stamped. 

“At the meeting of the Syndicate Members a majority 
in beneficial interest shall constitute a quorum, and the vote 
of such majority in beneficial interest shall be required to 
take any action; provided, how’ever, thaf any number of 
Syndicate Members, though less than a majority in bene¬ 
ficial interest, may adjourn a duly called meeting of Syndi¬ 
cate Members to another date and to the same or another 
place in said Cook County. 

“At meetings of Syndicate Members a Syndicate Mem¬ 
ber may be represented and vote by proxy. 

“7. The shares of beneficial interest of the Syndicate 
Members hereunder shall be transferable, and upon sur¬ 
render of a certificate evidencing the share of beneficial 
interest of a syndicate Member duly assigned by such Syn¬ 
dicate Member on the back of such certificate, a new cer¬ 
tificate shall be issued by the Trustee to the transferee. 
The Trustee shall keep a record of who are the owners of 
shares of the beneficial interest hereunder and such record 
of the Trustee shall be conclusive evidence of who are such 
owners and shall |be binding upon all parties in interest. 

“8. The Trustee may resign at any time by giving not 
less than ten (10) days written notice of his intention so 
to do to the Syudicate Members, and thereafter depositing 
his written resignation with an affidavit of service of such 
notice with ILLINOIS MERCHANTS TRUST COM¬ 
PANY, Chicago, Illinois. 

“The Trustee may be removed by a written in- 
43 strument signed by all of the Syndicate Members or 
by the vote of a majority in beneficial interest at 
any meeting of the Syndicate Members duly called and 
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held as hereinbefore provided for and by the deposit with 
the Trustee and with said ILLINOIS MERCHANTS 
TRUST COMPANY of the written instrument removing 
such Trustee signed by all of the S\Tidicate Members, or a 
certificate of such majority vote removing such Trustee, 
as the case may be. 

“In case of such resignation or removal a succpsor in 
trust shall thereupon be appointed, either by an instru¬ 
ment in writing signed by all of the Syndicate Menabers or 
by a vote of the majority in beneficial interest, at a meet¬ 
ing of the Syndicate Members duly called and held las here¬ 
inbefore provided for and bv the deposit with said ILLI¬ 
NOIS MERCHANTS TRUST COMPANY of such written 
instrument appointing such successor in trust sign(id by all 
of the Syndicate Members, or a certificate of such 3|najority 
vote appointing smch successor in trust, as the easel may be. 
Thereupon, the successor in trust shall be vested with all of 
the title, rights, privileges, powers and duties of tjie Trus¬ 
tee named herein. Each succeeding trustee ma^ in like 
manner resign or be removed and another trustee; may in 
like manner be appointed in his place. 

“9. If any suit or other legal proceeding shall |be insti¬ 
tuted wherein the Trustee shall be made a party in Any man¬ 
ner or capacity by reason of this agreement or by reason of 
any instrument made by or to him under any of!the pro¬ 
visions hereof, then the Trustee shall receive and be paid 
on demand the costs incurred and reasonable fep of his 
attorneys for services rendered in any such suii or pro¬ 
ceeding, but nothing herein-contained shall be construed as 
requiring the Trustee to prosecute or defend any legal pro¬ 
ceeding that may be brought as aforesaid. 

“ It is expressly understood and agreed that no ^ts done 
by the Trustee under this trust or any instrument made 
by or to the Trustee at any time under any of ijhe provi¬ 
sions of this trust shall in any manner impose I any per¬ 
sonal obligation or liability on the Trustee otherj than for 
his gross and willful wrongdoing or gross and wil 
of his powers and discretion. 

“10. The Trustee joins in the execution of this ii|istrument 
for the purpose of signifying his assent thereto afid hereby 
agrees t^ act as Trustee under this trust in accordance with 
the provisions of this instrument. 


ful abuse 




38 VERNON J. BERT VS. GUY T. HELVERING. 


“IX 'WITNESS WHEEEOF the parties hereto 

their hands and seals this 11th day 


44 have hereunto set 
of January, 1928. 

D. M. NELSON ' 

E. S. PARRISH' 

C. KRESL 
E. H. POWELL 
A. S. BARROWS 

D. L. ATKINSON 

C. V. WILLIAMS 
V. J. BERT ' 

J. H. REBEL 
SAMUEL H. SHEVELSON 

As Trustee, 


(SEAL) 

100 

Shares 

.(SEAL) 

100 

Shares 

>(SEAL) 

100 

Shares 

'(SEAL) 

100 

Shares 

'(SEAL) 

100 

Shares 

(SEAL) 

100 

Shares 

‘(SEAL) 

100 

Shares 

•(SEAL) 

100 

Shares 

"(SEAL) 

100 

Shares 

(SEAL) 




“We, the undersigned, members of the Syndicate Agree¬ 
ment, between us and Samuel H. Shevelson, Trustee, agree 
to accept James H. Rubel as an additional member, subject 
to his acceptance of all conditions stated in the original 
Syndicate Agreement. 


D. M. Nelson 

D. L. Atkinson 

E. H. Powell 
V. J. Bert 


0. V. Williams 

E. S. Parrish 
A. S. Barrows 
C. Kresl 

S. H. Shevelson 
Trustee’’ 

Exhibit D 


“THIS AGREEMENT made and entered into this 
Twenty-seventh day of February, 1928, by and between D. 
M. NELSON. V. J.'^BERT, CARL KRESL, J. H. RUBEL, 

D. L. ATKINSON, A. S. BARROWS, C. V. WILLIAMS, 

E. S. PARRISH and E. H. POWELL, as Syndicate Mem¬ 
bers, WITNESSETH THAT: 

“WHEREAS the parties hereto and one Samuel 
45 H. Shevelson as Trustee entered into a certain trust 
agreement dated January 11, 1928, whereby said 
Shevelson was appointed Trustee for the Syndicate Mem¬ 
bers, and 
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‘‘WHEREAS said Shevelson died on February 25, {1928, 
while acting as such Trustee, by reason whereof it is nec¬ 
essary that a successor in trust be appointed, and 
“WHEREAS it is desired to amend said trust agree¬ 
ment, I 

“NOW, THEREFORE, in consideration of the preiiises, 
the undersigned, being all of said Syndicate Members, each 
of whom in his own name holds a one-ninth beneficial in¬ 
terest under said trust agreement evidenced by a certificate 
of the Trustee issued as provided therein, do hereby (desig¬ 
nate and appoint said V. J. BERT, as Trustee undef said 
trust agreement, to take the place of said Shevelson, and 
to have and be vested with all the title, rights, privileges, 
powers and duties of said original Trustee under saidj trust 
agreement. Each person, if any, who, through or gnder 
said Shevelson, may have acquired the title of said Sjievel- 
son as Trustee to the trust estate or any part thereof is 
hereby removed as Trustee. 

“In executing documents relating to the trust estat(5, said 
V. J. BERT may describe himself as follows: ‘As Trustee 
under trust agreement between D. M. Nelson and others 
and Samuel H. Shevelson as Trustee, dated Januajry 11, 
1928, as amended by agreement of February 27, 1928 f. 

“Said trust agreement of January 11, 1928, is lereby 
amended as follows: j 

“In case of the death of any Trustee acting under said 
trust agreement, a successor in trust shall be appointed in 
the manner therein provided for the appointment of|a suc¬ 
cessor in trust in the case of the resignation or remc^val of 
the Trustee. 

“IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals the day and yeir first 
aforesaid. I 

46 “C. KKESL (SBAlii) 

C. V. WILLIAMS (SEAL) 

E. H. POWELL (SEAL) 

J. H. EUBEL (SEaL) 

V. J. BEET (SEAL) 

D. L. ATKINSON (SEAL) 

D. M. NELSON (SEAjL) 

E. S. PAEEISH (SEAL) 

A. S. BAEEOWS (SEA^) 
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‘‘I hereby accept the appointment as Trustee in the fore¬ 
going instrument made, and agree to act as such Trustee 
in accordance with the provisions of the Trust Agreement 
in the foregoing instrument mentioned as amended. 

Y. J. BERT (SEAL) 

As Trustee.” 

Testimony of Vernon J. Bert 

Vernon J. Bert was called as a witness for the petitioner 
and, being sworn, testified on direct examination as fol¬ 
lows : 

I am the Vet*non J. Bert w^hose name appears in the 
svndicate a 2 :reemont as a member and trustee. The other 
members and mVself were department heads at Sears, Roe¬ 
buck & Company. TTe were business and social associates 
of long standing and we were in the habit of meeting to¬ 
gether daily at the luncheon table in the company restau- 
itant. We formed the syndicate to take advantage of op¬ 
portunities to make a little extra money through specula¬ 
tion and it was felt that we could best accomplish this if 
one of our number h an dled th e detail and acted as spokes¬ 
man for the other mght. The written agreement was got¬ 
ten up for two reasons. There was always the pos- 
47 sibility that there might be a death among our mem¬ 
bership, and Mr. Shevelson, the original trustee, felt 
that he wanted some document which would hold him free 
from any financial claim that might arise. The written 
agreement set forth that each one of the members had to 
pay his pro rata share of any expenses, of any losses, or of 
any claims that might later develop. Mr. Shevelson was 
working in the office of one of the syndicate members. He 
was a man on the bookkeeper order, very handy with fig¬ 
ures. Mr. Shevelson did not enjoy any reputation as a 
stock market expert, nor did I enjoy any such reputation 
when I was appointed trustee after Mr. Shevelson’s death. 

The operations of the syndicate consisted of eleven pur¬ 
chases and three sales of Sears, Roebuck & Company stock. 
I think it could' be said that these purchases and sales were 
made upon the basis of the collective judgment of all the 
syndicate members. The decisions when to buy and sell 
the stock were reached as the result of informal discus- 
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sions amongst ourselves at the luncheon table. There Wre 
no other gatherings to discuss the syndicate’s business. 
When we met at luncheon we did not devote all of our time 
to a discussion of syndicate business. The first purchases 
of Sears stock were executed through the stock brokerage 
house of Clement, Curtis & Company, who immediately de¬ 
livered the stock to the Illinois Merchants Trust Company, 
where the trustee then signed a note for a loan. Salesjwere 
all executed on my personal telephone communication 
through an officer of the bank, telling him to sell the s^ock. 

The capital with which the syndicate was stjarted 
48 off consisted of 900 shares of Sears stock whict was 
loaned to the syndicate by the members, each mem¬ 
ber loaning 100 shares. Titlf Lto-thjB stock never paspd to 
the s^dicate. The stock was delivered to the baft in- 
HivTSuaiiy by the members and it remained registeijred in 
their names at all times. The same stock was returijied to 
the members when the syndicate was liquidated. Afller the 
syndicate had been in operation for some time thej mem¬ 
bers loaned an additional 100 shares each to the syndicate. 
Assessments amounting to $610.00 per member wer^ made 
against them, due to the fact that interest charges on the 
loan at the bank were greater than the dividends on the 
stock. If the result of the syndicate operations had been a 
loss, instead of a gain, the members would have b^en in¬ 
dividually liable for their pro rata shares of said lolss. 

The written agreement provided for the issuance | of cer¬ 
tificates of beneficial interest but these were ne^er is¬ 
sued. There were never any formal meetings of the syn¬ 
dicate members, except one for the purpose of elect^g my¬ 
self trustee after Mr. Shevelson’s death. The decision to 
sell out and close the syndicate was arrived at informally, 
it being the opinion of the members that there was an at¬ 
tractive profit which should be taken. 

Cross Examination 

The syndicate members were my intimate personal friends 
and fellow employees. If we had not met at the luncheon 
table to discuss syndicate business, it would harve been 
necessary to meet somewhere else to discuss this l|)xisiness. 

The meeting place at the luncheon table was ^s effec- 
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49 tive as if we had met in a directors’ room. For the 
first f::vei or six weeks that Mr. Shevelson lived he 

gave the orders for the purchase and sale of the stock; 
after his death I gave such orders. I received verbal opin- \ 
ions from the other syndicate members as to the prices at 
which to purchase and sell. These were opinions, not in¬ 
structions. The other syndicate members expressed their 
opinions very plainly. Some were bolder than others, and , 
we sort of decided, “there are four or five of us present 
today, and that seems like the opinion of the syndicate,” 
and we simply went ahead on that basis. Neither Mr. 
Shevelson nor inyself were, w’hat might be called experts in 
the purchase and sale of stock. Nor were any of the other 
members considered to be experts. The question of the pur¬ 
chase and sale of stock requires initiative. We did not 
purchase and sell enough stock to require very much super¬ 
vision on my part, or to require elaborate records. It was 
verv iniormallv done all the wav through. The trustee felt 
that he had no arbitrary power and did nothing that he felt 
was not entirely in accord with the wishes of his friends in 
the syndicate. We went into the syndicate for the purpose 
of making a profit. 

It was not necessary to give a lot of attention to the syn¬ 
dicate, because as the arrangement was discussed originally, 
it was understood that at no time would we allow ourselves 
to owe the bank a sum of money out of proportion to our 
collateral. 

We did not carry the transactions out through a stock 
broker because we felt that had elements of risk. We dealt 
with an offic<3r of the bank, where we were also depositors, 
and we had close contact with that gentleman. He 

50 gave us thoughts about our little plan and vrould 
never let us carry in his bank an amount of stock in 

excess of what was a fair and safe margin for any operator 
to engage in. Sears stock was quoted in the New York 
stock market. The members gave a lot of attention to the 
market pric€‘, of the stock. The dollar value of the eleven 
purchases of Sears stock was $571,622.50. The dollar value 
of the three sales was $742,643.53. The purchase and sale 
of this amount of stock did not require any great amount of 
my time or concern, because the stock did not represent a 
great number of shares. It was the property of nine men. 
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all of whom were constantly making some reference to it as 
we met together. | 

Certificates of beneficial interest were never issuefl. I 
would say the reason was ‘‘carelessness” more than any¬ 
thing else. I carried out w^hat few duties were delegated to 
me in the trust agreement. 

Redirect Examination 

The total business of the syndicate consisted of Eleven 
purchases and three sales of Sears, Roebuck & Conipany 
stock. It took me no longer to make a purchase or sale of 
the stock than it would take me to go to the telephone and 
call the officer at the Illinois bank through whom we [dealt. 
We would have spent some of our time at the luncheoi^ table 
discussing the market price of Sears stock in any ^vent, 
whether or not we had formed the svndicate. Thi onlv 
compensation I received as trustee was a fishing rod. Mr. 
Shevelson did not receive any compensation. 

51 Testimony of Edwy 8. Parrish 

Edwy S. Parrish was called as a witness for th^ peti¬ 
tioner and, being sworn, testified on direct examination as 
follows: I 

I heard the testimony of Mr. Vernon J. Bert and that tes¬ 
timony agrees with my recollection as to how the syndicate 
was conducted. I believe the svndicate members felt that 
they were handling their own money. We did not devote 
any particular time to a discussion of syndicate bi^siness, 
except the natural discussion that we had all the timi about 
the advisability of buying or selling Sears stock. We never 
made any definite business during luncheon out of the syn¬ 
dicate matters. We just talked generally as we didi before 
and after the syndicate was formed. i 

Cross Examination j 

I heard the questions that were asked on the crosi exam¬ 
ination of Mr. Vernon J. Bert. I would give similar an¬ 
swers to those questions if they were asked of me. 

Testimony of James H. Ruhel I 

James H. Rubel was called as a witness for the petitioner 
and, being sworn, testified on direct examination as follows: 
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I am the James H. Rubel whose name appears as a mem¬ 
ber of the svndicate. I heard the testimonv of Mr. Bert and 

•» 

Mr. Parrish and I agree with their statements as to the 
manner in which the syndicate was operated. 

Cross Examination 

I heard the questions asked of Mr. Bert and I would an¬ 
swer them su])stantiallv as he did if thev were asked of me 
on cross examination. 

The foregoing is all of the material evidence ad- 

52 duced at the hearing before the Board of Tax Ap¬ 
peals, and the same is approved by counsel for the 

petitioner on review and by counsel for the respondent: on 
review. 

(sd) GEORGE M. WOLCOTT 
i Counsel for Petitioner. 

MORRISON SHAFROTH 
! Counsel for Respondent. 

This statement of evidence is duly approved and settled 
this 11th day of December, 1936. 

(s) CHARLES P. SMITH 

Member, United States 
Board of Tax Appeals. 

53 Endorsed: United States Board of Tax Appeals 

Filed Dec 10 1936 Enr_Dkt_Cal_Stat.. 

Unithd States Board of Tax Appeals 

Docket No. 56594. 

Vernon J. Bert, Trustee, for D. M. Nelson, et al.. 

Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Praecipe for Record 

To the Clerk of the United 
States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the 
Clerk of the United States Court of Appeals for the Dis- 
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trict of Columbia copies duly certified as correct of the fol¬ 
lowing records and documents in the above-entitled ckuse, 
in connection with a petition for review by the said Cjourt, 
heretofore filed by the petitioner. j 

(1) The docket entries of all proceedings befor^ the 

Board of Tax Appeals. | 

(2) Pleadings before the Board of Tax Appeals ab fol¬ 
lows : ! 


(a) The petition. 

(b) The motion to amend the petition, with amendment, 
but omitting exhibits. 

(c) The respondent's answer. 

(3) The memorandum opinion of the Board dated Oc¬ 
tober 7, 1935. I 

54 (4) The decision of the Board entered October 8, 

1935. I 

(5) The revised decision of the Board entered Novjember 
5,1935. 

(6) The respondent’s motion to vacate the decision of 
the Board entered November 5, 1935, filed January 4j, 1936. 

(7) The Board’s order vacating its decision entered No¬ 
vember 5,1935, dated January 18, 1936. I 

(8) The Board’s opinion of July 15, 1936. j 

(9) The Board’s decision entered July 16, 1936. 

(10) The petition for review filed by the petitioner in the 
above cause. 

(11) The statement of evidence as settled and approved. 

(12) The petitioner’s motion requesting an enlargement 
of time for the preparation and filing of the statement of 
evidence until January 14, 1937, not included in record. 

(13) The Board’s order granting an enlargement of time 

for the preparation and filing of the statement of eyidence, 
not included in record. j 

(14) This praBcipe. 

(sd) GEOEGE M. WOLCOTT 
Attorney for Peiitioner, 

Service of this praecipe is hereby admitted this 10th day 
of December, 1936. 

MOEEISON SHAFROTH 

Attorney for Respondent, 
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55 U. S. Board of Tax Appeals 1924 

United States Board of Tax Appeals 
Washington 
Docket No. 56594 

Vernon J. Bert, Trustee for D. M. Nelson, et al.. 

Petitioner, 

V. 

Commissioner of Internal Kevenue, Respondent, 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 54, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
oj05ce as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 29th day of 
December, 1936. 

B D GAMBLE 

Clerk, United States Board of Tax Appeals. 

(Seal) 

56 United States Board of Tax Appeals 

Docket No. 56594. 

Vernon J. Bert, Trustee for D. M. Nelson, et al.. 

Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the United 
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States Court of Appeals for the District of Columbiaj be 
and it is hereby extended to January 14, 1937. 

(Signed) EUGENE BLACK 

Meinhe\r. 

Dated: Washington, D. C., Dec. 10, 1936. | 

jd 

Now, December 30, 1936, the foregoing order enlar^ng 
time certified from the record as a true copy. 

B D GAMBL^ 

Clericj U. S, Board of Tax Appeals, 

(Seal) 

Endorsed on Cover: No. 6893 Vernon J. Bert, Trustee 
for D. M. Nelson et al.. Petitioner, vs. Guy T. Helvej'ing, 
Commissioner of Internal Revenue. United States Court 
of Appeals for the District of Columbia Filed Ddc 31 
1936 Moncure Burke, Clerk. | 
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IN THE 


©mteb ^tatesf Court of 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1936. 

No. 6893. 

Vernon J. Bert, Trustee for D. M. Nelson, et 

Petitioner, 

V. 

Commissioner of Internal Revenue, Respondei^it. 

Appeal from the Board of Tax Appe.4Ls. 

BRIEF FOR PETITIONER. 

STATEMENT OF THE CASE. 

This case comes before the Court on a petitiojii for 
review of a decision of the United States Board ojf Tax 
Appeals (R. 18-23), which is reported in 34 B. A. 
805 (Advance Opinions No. 124). 




2 


The parties have executed an agreement for review 
by this Court, pursuant to Section 1002(d), Revenue 
Act of 1926, as amended by Section 519(a), Revenue 
Act of 1934 (R. 24). The Board’s decision was entered 
on July 16, 1936 (R. 237. The petition for review w’as 
filed by the petitioner on October 14,1936 (R. 3, 24-29). 

Question Involved. 

The single question presented is whether the peti¬ 
tioner herein, a so-called ^‘syndicate” organized by 
nine individuals, is taxable as an association, as the 
Board held, or whether it is taxable as a partnership 
or a joint venture as the petitioner contends. 

Tlie Facts. 

The facts under which the above question arises are 
as follows: 

On January 11, 1928, nine employees of Sears, Roe¬ 
buck & Company formed what they called a ‘‘syndi¬ 
cate,” to purchase and sell on a small scale the stock 
of that company. The syndicate was in existence from 
January 11,1928, until September 14,1928, when it was 
liquidated. Its operations consisted of eleven (11) 
purchases and three (3) sales of Sears stock, which, 
since the stock was active and was advancing in price 
during 1928, yielded a profit of $165,735.54. This sum 
was distributed pro rata to the nine members, upon 
liquidation of the s\Tidicate, who reported their respec¬ 
tive shares in their individual income tax returns for 
1928, and paid the income tax thereon (R. 30-31). No 
income tax return was filed for the syndicate as such. 
On March 11,1931, the Commissioner of Internal Rev¬ 
enue addressed a deficiencv notice to the svndicate, 
proposing a deficiency of $19,383.01 (R. 5,6), which was 
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entirely attributable to the Commissioner’s holdingjthat 
the syndicate was an association within the meaniiig of 
Section 701, Eevenue Act of 1928, taxable as an entity, 
separate from its members, at the corporate rate, upon 
the profit of $165,735.54 (R. 8,31). The Trustee filed a 
petition with the United States Board of Tax Appeals; 
the case was tried upon a stipulation of facts, supple¬ 
mented by oral testimony; and on October 7, 1935, the 
Board rendered a decision that the svndicate was not 

v T 

an association, but was taxable as a partnershilp or 
joint venture (R. 9-15). The following quotation is 
from the Board’s original opinion (R. 13): | 

# # The facts here show nothing morejthan 
a small group of closely related business associates 
pooling their funds for speculation in Sears, Roe¬ 
buck & Co. stock. Their ‘organization,’ if such it 
can be called, did not destroy their separate and 
individual interests in the undertaking. In our 
opinion the syndicate was not an association taxa¬ 
ble as a corporation but was a partnership or joint 
adventure.” 

Subsequently, the Commissioner moved to vacate the 
Board’s decision on the ground that it was in conflict 
with the decisions of the United States SupremeJCourt 
in Morrissey v. Commissioner, 296 U. S. 344, 80 L. Ed. 
263; Swanson v. Commissioner, 296 U. S. 362, 80 L. Ed. 
273; Commissioner v. Colema'ii^Gilbert Associates, 296 
U. S. 369, 80 L. Ed. 278; and Commissioner v. E. E, 
Combs Well No. 3, 296 U. S. 365, 80 L. Ed. 275 (|R. 15- 
17). The Board granted the respondent’s moti(i)n (R. 
17-18) and on July 15, 1936, promulgated anothjer de¬ 
cision, review of which is sought here, reversijng its 
original decision and holding, on the authority lof the 
Supreme Court decisions just cited, that the petitioner 
was an association taxable as a corporation (R. jL8-23). 
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The syndicate was organized under a written instru¬ 
ment dated January 11,1928, which is set out in full at 
pages 31 to 39 of the Record. This instrument provided 
for a somewhat formal organization, but it was sub¬ 
stantially ignored in the actual operation of the syndi¬ 
cate. The facts as to the reasons for forming the syn¬ 
dicate, the understanding of the members as to their 
rights and obligations, and as to the actual manner of 
operating it, were introduced in evidence at the trial 
before the Board through the testimony of Mr. Vernon 
J. Bert, Mr. E. S. Parrish, and Mr. James H. Rubel, 
all members. This testimony, in narrative form, ap¬ 
pears at pages, 40-44 of the record, and may be sum¬ 
marized as follows: 

The s\mdioate members were business and social as- 
sociates of long standing, who were in the habit of eat¬ 
ing luncheon together, daily, in the company restau¬ 
rant. Thev formed the s'vmdicate to make a little extra 
money, and felt that they could best accomplish this if 
one of their number handled the detail and acted as 
spokesman for the other eight. The written agreement 
was gotten up j because of the possibility that there 
might be a death among the membership and because 
]Mr. Shevelson, the original trustee, who was not a mem¬ 
ber, wanted some document which would hold him free 
from anv financial claim that might arise. The writ- 
ten agreement set forth that each of the members had 
to pay his pro rata share of any expenses, or any losses, 
or of any claimsi that might later develop.* Mr. Shevel¬ 
son, the original trustee, was a man on the bookkeeper 
order, who vt'as employed in the office of one of the 
members. He was very handy with figures, but did 
not enjoy any ;reputation as a stock market expert. 

*This is Mr. Berths statement as to what the agreement provided. 
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Bert, also, did not have any reputation as a stock mar¬ 
ket expert. The actual conduct of the syndicate kas 
very informal. There were never any formal meetings, 
except one for the purpose of electing Bert trustee 
after Shevelson’s death on February 27, 1928 (R. 30, 
38-39). The decisions as to when to make the ekiven 
purchases and three sales of Sears stock, and whejn to 
liquidate, were reached as a result of informal dis|cus- 
sions of the syndicate members at the luncheon tible, 
and represented the collective judgment of the niem- 
bers (R. 40, 42). The capital with which the syndi^te 
was started off consisted of 900 shares of Sears sljock, 
which was loaned to the syndicate by the members, (^ach 
member loaning 100 shares (R. 41). Title to this stock 
never passed to the syndicate. It was delivered to the 
bank individuallv bv the members and the same stock 

V V 

was returned to the members when the syndicate was 
liquidated. After the syndicate had been in operation 
for some time, the members loaned it an additional 100 
shares each of Sears stock. Assessments amounting to 
$610.00 per member were made against them, dde to 
the fact that interest charges on the loans at the bank 
were greater than the dividends on the stock. If the 
result of the syndicate operations had been a los^, in¬ 
stead of a gain, the members would have been individ¬ 
ually liable for their pro rata shares of said loss. The 
first purchases of Sears stock were executed through 
the stock brokerage house of Clement, Curtis & (pom- 
pany, w^ho immediately delivered the stock to the I Illi¬ 
nois Merchants Trust Company, where the trustee 
signed a note for a loan. Certificates of beneficial in¬ 
terest, though provided for in the written agreeifnent 
(R. 32), were never issued. The reason, given on cjross- 
examination, was “carelessness more than anyilhing 
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else^^ {R. 41, 43). The total business of the syndicate 
consumed verv little time of the trustee. It took no 

4r 

longer to make the purchases and sales than it took the 
trustee to give the order therefor over the telephone 
(R. 43). The discussion of syndicate business at the 
luncheon table was incidental to the discussion that or¬ 
dinarily took place there (R. 40-41,43). Neither Shevel- 
son nor Bert received any compensation for his ser¬ 
vices as trustee (R. 43). 

ESBOBS BELIED UPON. 

(1) The Board erred in holding that the petitioner 
was an association taxable as a corporation under Sec¬ 
tion 701(a), lievenue Act of 1928, and in failing to hold 
that the petitioner was taxable as a partnership or a 
joint venture. 

(2) Specifically, the Board erred in its construction 
of the syndicate agreement, and of the method of oper¬ 
ation of the syndicate, in that the Board failed to find, 
and give proper weight to, the following: 

(a) That the syndicate was not organized to carry 
on a business. 

(b) That the syndicate did not hold title to the orig¬ 
inal capital embarked in the enterprise. 

(c) That the S3mdicate organization did not supply 
centralized management. 

(d) That the method of organization of the syndi¬ 
cate did not confer a limitation on the personal liability 
of the merabers. 

POINTS OF LAW AND FACT TO BE DISCUSSED. 

(a) The lavr applicable to the case at bar is Section 
701(a)(2), Revenue Act of 1928, whicJi provides: 

“The term ‘corporation’ includes associations, 
joint-stock companies, and insurance companies.” 
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In construing an identical provision in the Mor¬ 
rissey, Swanson, Coleman-GUbert, and Combs cas^s, 
supra, the United States Supreme Court said, in silib- 
stance, that the statute was intended to subject to l[ax 
as corporations those unincorporated forms of organi¬ 
zation which supply the ordinary corporate attributes. 
These attributes, as enumerated in the opinion in the 
Morrissey case, 296 U. S. 344, 80 L. ed. 263, were—[a) 
the purpose of the organization is to carry on a busi¬ 
ness, (b) the organization as an entity holds title to the 
property embarked in the undertaking, (c) the organi¬ 
zation furnishes the opportunity for a centralized man¬ 
agement, (d) the organization is secure from termina¬ 
tion bv reason of the death of owners or the transfer 
of evidences of ownership, and (e) the organization per¬ 
mits the limitation of the personal liability of the j)ar- 
ticipants to the property embarked in the undertakpg. 

(1) The syndicate involved here was not organized 
to ‘‘carry on a business.’^ Its purpose was to furnish 
an opportunity to its members to make a little extra 
money (R. 40), and the activities of the members were 
entirely incidental to their regular occupations as 
heads of departments of Sears, Roebuck & Company 
(R. 40-41, 43). The operations of the syndicate con¬ 
sisted of only eleven purchases and three sales of Spars 
stock (R. 11, 40). Cf. Darol Trading Account v. Com¬ 
missioner, 34 B. T. A. 837 (Advance Opinions No. i30). 

(2) The syndicate did not hold title to the proj^erty 

originally embarked in the enterprise (R. 41). The 
capital \vith which the syndicate was started off con¬ 
sisted of 900 shares of Sears stock which was loaned 
to it by the members (R. 41). Subsequently, when iiddi- 
tional capital was required, the members loaned the 
syndicate an additional 900 shares of Sears stocti (R. 
41). ! 




8 


(3) The form of organization of the syndicate did 
not furnish centralized management. The trustee exer¬ 
cised no judgment. All he did was to execute orders 
to buy and sell Sears stock, and to keep a record of the 
transactions. ' The decision when to buv and when to 

•r 

sell the Sears stock, and, finally, when to liquidate, rep¬ 
resented the collective judgment of all of the members 
(K. 40-42). 

(4) The form of organization of the s^mdicate prob- 
ablv did assure its continuity in the event of the death 
of a member, or the transfer of a member’s interest. 
Certificates of beneficial interest were provided in the 
syndicate agreement (R. 32), but thev were never is¬ 
sued (R. 43). 

(5) The syndicate form of organization did not re¬ 
sult in a limitation of the personal liability of the par¬ 
ticipants to the property embarked in the undertaking 
(R. 41). The s\Tidicate agreement contained nothing 
in the way of notice to third persons that they must 
look solely to the syndicate assets for anv claims 
against the syndicate, and it was the understanding of 
the members that they would be personally liable for 
any claims or losses (R. 40, 41). 

(b) One reason for taxing corporations as separate 
entities was that their profits were not ordinarily dis¬ 
tributed as fast as they were earned, consequently, if 
they were not taxed to the corporation, they might 
never have been taxed at all. This reason is inappli¬ 
cable in the case at bar because at the syndicate’s or- 
ganization it was contemplated that it would be liqui¬ 
dated within a relatively short time, hence all of its 
profits would be taxed to its members. 

(c) If the syndicate herein were held to be subject 
to tax as an association, the distribution of its profits 
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upon its liquidation would be required under Sectpn 
115(c), Revenue Act of 1928, to be treated as a lidui- 
dating dividend, subject to tax to the members at bmh 
normal and surtax rates, and the distribution has bpn 
so taxed to the members by the Commissioner (R. 30, 
31). 

This would defeat the policy of the law which ex- 
em})ts ordinary corporate dividends from normal tax 
in the hands of stockholders on the principle that | the 
coi-porate profits out of which dividends are paid iJave 
already borne normal tax at the corporate rate. It is 
inconceivable that Congress could have intended pat 
the members of an informal organization of a me^'ely 
transitorv nature, should bear a greater tax burden 
than was imposed upon stockholders in corporatijons. 

ARGUMENT. 

The Revenue Act of 1928, like preceding and sijbse- 
quent acts, provided different methods for taxing I cor¬ 
porations, partnerships, joint ventures, and trusts. 
Corporations were taxed as separate entities, upon 
their net incomes, at a rate of 12 per cent (Section 13), 
while partnerships and joint ventures were tax-com¬ 
puting, but not tax-paying entities. Their net incomes 
were taxed to the individual partners or membep at 
the indmdnal rates (Sections 181 and 182). Trusts 
were taxed upon retained income, beneficiaries upon 
distributed income. (Sections 161 and 162.) Section 
701(a)(2), Revenue Act of 1928, provided as follows: 

^^The term ‘corporation’ includes associaiions, 
joint-stock companies, and insurance companies.” 

The Commissioner’s regulations construing S(iction 


701—Articles 1311 to 1317, inclusive. Regulation^ 
are printed in the Appendix. 


74- 
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Due to tte absence of a statutory definition as to 
what constituted an association, and to the great va¬ 
riety of the forms of organization adopted by taxpay¬ 
ers for carrying on businesses and for carrying out 
transactions entered into for profit, the association v. 
partnership, trust, etc. question had been much liti¬ 
gated in the Board and the courts prior to the decisions 
of the Supreme Court previously cited, and hereinafter 
discussed. The decided cases were many, and they 
were, it was said in one opinion, “in a state of hopeless 
confusion.’’ In what was apparently an attempt to 
clarify this situation, the United States Supreme Court 
granted certiorari in the four cases just referred to— 
the Morrissey, Sivanson, Coleman-Gilhert and Combs 
cases. These cases were relied upon by the Board as 
authority for its second decision in the present case. 
We propose to show that neither the decisions in these 
cases, nor the reasoning upon which they were based, 
supports the classification of the syndicate herein as an 
association. 

Each of the four Supreme Court cases involved a 
trust, used as a medium for carrying on a business. In 
the Morrissey case, the business was the construction 
and operation' of a golf club and the sale of lots in a 
real estate subdivision. In the Swanson case, the busi¬ 
ness was the operation of an apartment house. The 
Coleman-Gilhert trust was engaged in the operation 
and management of apartment houses. The Combs 
trust was created for the purpose of financing and drill¬ 
ing a well for the production of oil. Under each of the 
trust instruments, the trustees took title to the prop¬ 
erty contributed by the beneficiaries, centralized man¬ 
agement was attained, the trust was to continue not¬ 
withstanding the death of a beneficiary, or the trans- 
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fer of a beneficiary’s interest, and in each case the |li- 
ability of the beneficiaries was limited to the propeifty 
which they had embarked in the enterprise. j 

The principal opinion was written in the Morrisd^ey 
case by Mr. Chief Justice Hughes. He said that sii[ice 
Congress had failed to define the word ‘‘associatioln” 
in the law, it became the dutv of the Commissioner! to 
supply a definition in his regulations; that the con¬ 
tinued reenactment of the ‘‘association” provision djur- 
ing the time the Commissioner’s regulations werd in 
force indicated congressional approval theref, but that 
the trouble with the regulations was that they thdm- 
selves required explication, and that “they left m^ny 
questions open with respect both to their application 
to particular enterprises and to their validity as j ap¬ 
plied.” The opinion then said (page 356): | 

it * * * While it is impossible in the nature of 
things to translate the statutory concept of ‘asso¬ 
ciation’ into a particularity of detail that would 
fix the status of every sort of enterprise or org[ani- 
zation which ingenuity may create, the recur^ng 
disputes emphasize the need of a further e^jiam- 
ination of the congressional intent. ’ ’ | 

Mr. Chief Justice Hughes then discussed the com¬ 
mon law definitions of an association, and said of Them 
(page 358): 

“ * * * These definitions, while helpful, are not 
to be pressed so far as to make mere formalj pro¬ 
cedure a controlling test. • * ♦ While the use of 
corporate forms may furnish persuasive evic^ence 
of the existence of an association, the absen|ce of 
particular forms, or of the usual terminolo^ of 

corporations, cannot be regarded as decisive. 

« ♦ 


12 


The Chief Justice then enumerated the corporate 
attributes which, when found in an unincorporated en¬ 
tity, organized to carry on a business, give it the status 
of an association. His words were (page 359): 

‘‘Wtiat^ then, are the salient features of a trust 
—when created and maintained as a medium for 
the carrying on of a business enterprise and shar¬ 
ing its gains—^which may be regarded as making 
it analogous to a corporate organization? A cor¬ 
poration, as an entity, holds the title to the prop¬ 
erty embarked in the corporate undertaking. * * 

Corporate organization furnishes the opportunih" 
for a centralized management through represen¬ 
tatives of the members of the corporation. 

An enterprise carried on by means of a trust may 
be secure from termination or interruption bv the 
death of owners of beneficial interests * * * . And 
the trust type of organization facilitates, as does 
corporate organization, the transfer of beneficial 
interests without atfecting the continuitv of the en- 
terprise * * *. The trust method also permits the 
limitation of the personal liability of participants 
to the property embarked in the undertaking.” 

Let us see, no\v, if the corporate characteristics just 
mentioned were present in the case at bar. 

(1) Was the s^mdicate herein organized to carry on a 
business ? 

Mr. Bert testified (R. 40) (also quoted in opinions 
below (R. 11 and 21) ): 

‘‘We formed the sjmdicate to take advantage of 
opportunities to make a little extra money through 
speculation and it was felt that Tve could best ac¬ 
complish this if one of our number handled the 
detail and acted as spokesman for the other eight. ’ ’ 

Each of the S3mdicate members held a responsible 
position with Sears, Roebuck & Company. The specu- 


lation which they carried on by means of the syndicate 
was entirely incidental to their regular occupations. 
This speculation involved only eleven purchases ind 
three sales of Sears stock. Can it be said that this (^in¬ 
stituted ^‘carrying on a business”? If each individ|ual 
who w^as a member of the syndicate had individuilly 
purchased and sold a few hundred shares of Sears stj)ck, 
would this incidental activity have been regardeci as 
‘ ‘ carr 3 dng on a business ” ? We think not. In the ^se 
of Darol Trading Account v. Commissioner^ 34 B. T. A. 
837 (Advance Opinions, No. 130), decided by the Bolard 
some time after its decision in the present case, it |was 
held that a syndicate which, during its existence, bur- 
chased and sold 35,700 shares of the stock of McKesson 
& Robbins, Inc., was not “^carrying on’ a business 
enterprise within the reasonable interpretation of tjiose 
words, as used by the Supreme Court” in the Mo\rris- 
sey case. 


(2) Did the present syndicate, as an entity, holdjtitle 
to the capital embarked in the enterprise? I 

The capital originally embarked in this syndicate 
remained the property of the individual members. 
Each member loaned the syndicate 100 shares of Sears 
stock. The title to that stock remained in the lebding 
members and never passed to the trustee. The trbstee, 
so called, did take title to the proceeds of the loans, ob¬ 
tained by using the borrowed stock as collateral, and he 
also took title to the profits of the undertaking. When 
additional capital was required by the s^mdicati the 
members loaned it another 100 shares each of ^ears 
stock. This stock, like the original shares loaneji, re¬ 
mained the individual property of the lending inem¬ 
bers. When the s^mdicate was dissolved, this ‘‘loajned” 
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stock was returned to the members (R. 11, 41). The 
Board’s original opinion in this case stated (R. 12-13): 

^‘The syndicate never owned the capital with 
which it operated. * * *” 

Again, the original opinion stated, referring to the syn¬ 
dicate organization (R. 13): 

Their ‘organization,’ if such it can be called, 
did not destroy their separate and individual in¬ 
terests in the undertaking.” 

(3) Did the form of organization of the syndicate 
furnish centralized management ? 

Centralized management was not achieved through 
the manner in which this syndicate was organized. 
The trustee exercised no judgment. All he did was 
to execute orders to buy or sell Sears stock, and to 
keep a record of the transactions. If “management” 
implies the exercise of judgment, all of the syndicate 
members were managers. The record is clear that the 
decisions when to buy and when to sell, and, finally, 
when to liquidate, represented the collective judgment 
of all of the members (R. 40-41, 42). 

(4) Did the syndicate’s form of organization as¬ 
sure its continuity without interruption by reason of 
the death of a member, or bv reason of the transfer 
of a member’s interest? 

The syndicate agreement did not make provision for 
the death of a member. We believe, however, that the 
death of a member would not have interrupted its con¬ 
tinuity. The syndicate agreement did provide for cer¬ 
tificates of beneficial interest, and for the transfera¬ 
bility of such certificates (R. 33), although none were 
ever issued (R. 41). 
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(5) Did the syndicate form of organization re^nlt 
in a limitation of the personal liability of the partici¬ 
pants to the property embarked in the undertaking? 

The members of this syndicate did not achieve lim¬ 
ited liability. The syndicate agreement contained 
nothing in the way of notice to third persons that they 
must look solely to the syndicate assets for the satis¬ 
faction of any claims against the syndicate, and it ^as 
the understanding of the members that they would be 
personally liable for any claims or losses (R. 41). 

If the foregoing analysis is correct, four of the five 
corporate attributes mentioned in the opinion in the 
Morrissey case were absent in the case at bar, andl one 
was present. Of the absent corporate attributes, the 
ones which seem to us to be most important are jthat 
the original capital of the syndicate remained th^ in¬ 
dividual property of the members, and that the diem- 
bers remained individually liable for the syndicate 
debts. These two attributes are the ones which give 
individuality to a corporation and distinguish it from 
a partnership or joint venture. It is true that I con¬ 
tinuity of existence, unaffected by death, or trajisfer 
of corporate shares, is also an important corp|)rate 
attribute; however, the period of continuity generally 
contemplated by the corporate form of organization 
is greatly in excess of the period of continuity con¬ 
templated by the organizers of the present syndicate. 

One reason that corporations have always been 
taxed as separate entities is that corporate profits 
are not ordinarily distributed as fast as they are 
earned; hence, if they are not taxed to the corporpion, 
they may never be taxed at all. This reason is | inap¬ 
plicable in the case of a transitory venture, such als was 
involved in the present syndicate, because it wis not 
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intended to’ exist for any extended period of time, and 
it was certain that its profits would be distributed to its 
members, and that they would pay the tax on those 
l)rofits, if any^ in their individual capacities. 

Under the Revenue Act of 1928, corporate profits, 
when distributed as dividends, were not taxed in the 
hands of the individuals who received them, at normal 
tax rates. The reason was that the income out of 
which the dividends were paid had already borne nor¬ 
mal tax at the corporate rate. This policy of the law 
would be utterly defeated in the present case if the 
syndicate vrere taxed as a corporation. The reason 
is that if tlie syndicate were taxed as an association, 
the distributions made to its members, being in com¬ 
plete liquidation of the syndicate, are required to be 
treated (and have in fact been treated) as liquidating 
dividends, subject to tax in the hands of the syndicate 
members at both normal and surtax rates (Section 
115(c) Revenue Act of 1928). Thus, if the decision of 
the Board is affinned, the syndicate profits will bear 
tax at the corporate rate in the hands of the syndicate, 
and will again bear tax at both normal and surtax 
rates in the hands of the individual members. It is 
submitted that it would be unreasonable to impute to 
Congress an intention to accomplish this inequitable re¬ 
sult by means of any such vague provision in the law 
as the ^^association’’ provision. 

The regulations of the Commissioner of Internal 
Revenue, under the Revenue Act of 1928, contain the 
following provision distinguishing an association from 
a partnership: 

Article 1313, Regulations 74: 

“An organization, the membership interests in 
which are transferable and the business of which is 
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conducted by trustees or directors and officers 
without the active participation of all the members 
as such, is an association and not a partnership. 
The term ‘ partnership ’ means only ordinary part¬ 
nerships. Organizations which have a fixed capi¬ 
tal stock divided into shares represented by certifi¬ 
cates transferable only upon the books of the com¬ 
pany, which manage their affairs by a board of di¬ 
rectors or executive officers, and which conduct 
their business in the general form and mode of 
corporations are joint-stock companies or associa¬ 
tions within the meaning of the Act even though 
under State law such organizations are technically 
partnerships.’’ (Emphasis ours.) I 

While this regulation must yield to the decisions | of 
the Supreme Court heretofore discussed, it is sub¬ 
mitted that even if the status of the present syndicate 
were required to be determined under the Commis¬ 
sioner’s regulations, it could not be classified as an ‘‘ as¬ 
sociation” thereunder. While the syndicate agree¬ 
ment did provide for certificates of beneficial inter€:st, 
analogous to corporate shares, they were never issued, 
and its business, such as it was, was conducted with j:he 
active participation of all of the members, and that 
business was not conducted in the general form and 
mode of a corporation. 

We desire to call the court’s attention to Section 1111 
of the Revenue Act of 1932. Subdivision (a) (3) of 
this section provided as follows: 

“The term ‘partnership’ includes a syndicate, 
group, pool, joint venture, or other unincorporat:ed 
organization, through or by means of which ^ny 
business, financial operation, or venture is carried 
on, and which is not, within the meaning of tlhis 
Act, a trust or estate or a corporation; and me 
term ‘partner’ includes a member in such a syndi¬ 
cate, group, pool, joint venture, or organization.” 
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We do not cite this statutory provision as having 
any direct application to the present case. It is cited 
to show that,' since the statutory definition of an ‘‘asso¬ 
ciation” in the Kevenue Act of 1932, Section 1001 (a) 
(2) was identical with the same definition in the Reve¬ 
nue Act of 1928, the Congress obviously did not intend 
that every syndicate, group, pool or joint venture was 
to be classed as an association. 

We invite the attention of this Court to its opinion 
in the case of McCaiisey v. Burnet, 60 App. D. C. 201, 
50 Fed. {2d') 491, in w’hich a syndicate, composed of 
twenty individuals, which purchased and sold 1,716 
shares of stock, was held to have constituted merely a 
joint adventure and not a separate legal entity. 

CONCLUSION. 

In conclusion, it is submitted that the Board erred in 
reaching its decision in the present case through its 
failure to find and give proper weight to the absence 
therein of the principal corporate attributes enumer¬ 
ated in the opinion in the Morrissey case. 

Respectfully, 

' Geokge M. Wolcott, 

920 Southern Building, 
Washington, D. C., 
Attorney for the Petitioner. 

Of Counsel: 

Miller & Chevalier, 

920 Southern Building, 

Washington, D. C. 
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APPENDIX. 

Articles 1311 to 1317, inclusive, of Regulations '(4, 
promulgated under tlie Revenue Act of 1928, provijde 
as follows: | 

Art. 1311. Person. — The Act recognizes four classes 
of persons—individuals, trusts and estates, partnjer- 
ships, and corporations. Corporations include aspo- 
ciations, joint-stock companies, and insurance cc^m- 
panies, but not partnerships properly so called. A tax¬ 
payer is any person subject to a tax imposed by the ^ct. 

Art. 1312. Association. — Associations and joi|nt- 
stock companies include associations, common ]aw 
trusts, and organizations by whatever name kno-km, 
which act or do business in an organized capacity, 
whether created under and pursuant to State laws, 
agreements, declarations of trust, or otherwise, the net 
income of which, if any, is distributed or distributable 
among the shareholders on the basis of the capital stock 
which each holds, or, where there is no capital stj)ck, 
on the basis of the proportionate share or capital which 
each has or has invested in the business or property of 
the organization. A corporation which has cease^ to 
exist in contemplation of law but continues its busiijiess 
in quasi-corporate form is an association or corpora¬ 
tion within the meaning of section 701. 

Art. 1313. Association distinguished from partner- 
ship .—An organization, the membership interests in 
which are transferable and the business of whicb is 
conducted by trustees or directors and officers without 
the active participation of all the members as such, is 
an association and not a partnership. The term ‘‘part¬ 
nership’’ means only ordinary partnerships. Organi¬ 
zations which have a fixed capital stock divided]into 
shares represented by certificates transferable only 
upon the books of the company, which manage iheir 
affairs by a board of directors or executive officers, 
and which conduct their business in the general from 
and mode of corporations are joint-stock companies or 
associations within the meaning of the Act even though 
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under State law sudi organizations are technically 
partnerships. 

Art. 1314. Association distinguished from trust .— 
TMiere trustees merely hold property for the collection 
of the income and its distribution among the benefici¬ 
aries of the trust, and are not engaged either by them¬ 
selves or in connection with the beneficiaries, in the 
carrying on of any business, and the beneficiaries have 
no control over the trust, although their consent may 
be required for the filling of a vacancy among the trus¬ 
tees or for a modification of the terms of the trust, no 
association exists, and the trust and the beneficiaries 
thereof will be subject to tax as provided by sections 
161-170 and by articles 861-891. If, however, the ben¬ 
eficiaries have positive control over the trust, whether 
through the right periodically to elect trustees or other¬ 
wise, an association exists within the meaning of sec¬ 
tion 701. Even in the absence of anv control bv the 
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beneficiaries, where the trustees are not restricted to 
the mere collection of funds and their payment to the 
beneficiaries, but are associated together with similar 
or greater powers than the directors in a corporation 
for the purpose of carr 3 ring on some business enter¬ 
prise, the trust is an association within the meaning of 
the Act. 

Art. 1315. Limited partnership as partnership .— 
So-called limited partnerships of the type authorized 
by the statutes of New York and most of the States are 
partnerships' and not corporations mthin the meaning 
of the Act. Such limited partnerships, which cannot 
limit the liability of the general partners, although 
the special partners enjoy limited liability so long as 
they observe the statutory conditions, which are dis¬ 
solved by the death or attempted transfer of the inter¬ 
est of a general partner, and which can not take real 
estate or sue in the partnership name, are so like com¬ 
mon law partnerships as to render impracticable any 
differentiation in their treatment for tax purposes. 
Michigan and Illinois limited partnerships are partner- 
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ships. A California special partnership is a partner¬ 
ship. 

Akt. 1316. Limited partnership as corporation ,— 
Limited partnerships of the type of partnerships with 
limited liability or partnership associations authorized 
by the statutes of Pennsylvania and of a few other 
States are only nominally partnerships. Such so-called 
limited partnerships, offering opportunity for limiti|ig 
the liability of all the members, providing for the trans¬ 
ferability of partnership shares, and capable of hold¬ 
ing real estate and bringing suit in the partnership 
name, are more truly corporations than partnerships 
and must make returns of income and pay the tax as 
corporations. The income received by the members cnt 
of the earnings of such limited partnerships will be 
treated in their personal returns in the same manner 
as distributions on the stock of corporations. In all 
doubtful cases limited partnerships wdll be treated as 
corporations unless they submit satisfactory proof that 
they are not in effect so organized. A Michigan part¬ 
nership association is a corporation. 

Art. 1317. Joint ownership, — Joint investment in 
and ownership of real and personal property not used 
in the operation of any trade or business and not cov¬ 
ered by any partnership agreement does not constitute 
a partnership. Co-owners of oil lands engaged in lie- 
veloping the property through a common agent are ifiot 
necessarily partners. 
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In the United States Court of Appeal 
for the District of Columbia 

October Term, 1936 


No. 6893 

Verxox J. Bert, Trustee for D. M. Nelsox et al,, 


PETITIONER 


I 

External 


Guy T. Helvering, Commissioner of Intern 

Reatenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITElD 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The opinion below is that of the United Staines 
Board of Tax Appeals (R. 18-25), which is i[e- 
ported in 34 B, T. A. 805. | 


JURISDICTION 


This review involves income taxes assessed 
against the petitioner amounting to $19,383.01 :^or 
the year 1928 (R. 23). The decision of the Bo 2 |rd 
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was entered July 16, 1936 (R. 23). The petition 

I 

for review was filed by the petitioner October 14, 
1936 (R. 3, 2^29), pursuant to Sections 1001-1003 
of the Revenue Act of 1926, c. 27, 44 Stat. 9, as 
amended bv Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169. An agreement was exe¬ 
cuted by the parties providing for a review of the 
cause by this Court pursuant to Section 1002 (d) 
of the Revenue Act of 1926. 

QUESTION PRESENTED 

Whether a ‘‘syndicate” formed by nine depart¬ 
ment heads of Sears, Roebuck and Company for 
the purpose of speculating in the stock of that cor¬ 
poration was an association within the meaning of 
Section 701 (a) (2) of the Revenue Act of 1928. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set out 
in the Appendix, infra, pp. 16-18. 

STATEMENT 

Through an agreement dated January 11, 1928, 
nine department heads of Sears, Roebuck and Com¬ 
pany formed a “syndicate” to speculate in the 
stock of that corporation. Each contributed 100 
shares of the company’s stock in the form of a loan 
to the syndicate. This contribution was later dupli¬ 
cated by each member. Pursuant to the agreement 
an employee of the corporation, not a member of 
the syndicate, was appointed as trustee and to him 
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the stock was endorsed in blank. He was given tb,e 
power, among other things, to borrow money froija 
banks of his choosing; to hypothecate the loaneji 
stock as security therefor, if need be; to purchase 
shares of stock of the corporation in such amounis 
and at such times and prices as he should deeJn 
best, and to take title thereto in his name as trusteje. 
A similar power to dispose of said shares was like¬ 
wise given. Further, the trustee was empowered j:o 
assess the syndicate members, pro rata, amouni 
sufficient, together with dividends received, to d 
fray the operating expenses of the syndicate, aiid 
to pay the interest on and principal of the not^bs 
given as security for borrowed funds. The trustjee 
was given full authority to deal with the publjic, 
but was held subject to the majority control of t|he 
syndicate members. Provision was made for meet¬ 
ings, the issuance of certificates of beneficial inter¬ 
est, limitation of the trustee’s liability to willful 
wrongdoing or gross or wilful abuse of his po\|er 
and discretion, and for removal of the trustee a|nd 
the appointment of his successor in the event | of 
resignation or removal (R. 31-38). | 

The syndicate operated under this agreement, 
but in a very informal manner. No certificaltes 
were actually issued and the only formal meeting 
held was that at which a member of the sjuidiclate 
was elected successor to the original trustee upon 
the death of the latter shortly after the inceptlion 
of the organization (R. 30, 40-43). 


4 


Decisions to buy and sell stock were reached in 
the course of informal discussions bv some or all of 
the members at luncheon (R. 41-42). When such 
a decision was reached, the trustee telephoned the 
order to an officer of the bank where the syndicate 
was trading. The agreement provided that the 
syndicate \Vas to terminate not later than Decern- 
ber 31, 1931, unless extended by unanimous con¬ 
sent. It was, however, actually dissolved by mu¬ 
tual consent on September 14, 1928, having been 
in operation less than a year (R. 30, 35, 40-43). 

The purpose underlying the formation of the 
syndicate was that of making money through spec¬ 
ulation. It was felt that this could best be accom¬ 
plished if some one of the syndicate members han¬ 
dled the details and acted as spokesman for them. 
The reason prompting the execution of the agree¬ 
ment was twofold, namely (1) because of the prob¬ 
ability of a death occurring among its members, 
and (2) to hold the trustee free from personal 
liability (R. 40). 

The operations of the syndicate during its exist¬ 
ence consisted of 11 purchases and 3 sales of the 
stock of the corporation, resulting in a net profit of 
$165,735.54. This sum was distributed pro rata to 
the members upon dissolution of the syndicate who 
reported their respective shares in their individual 
income tax returns for 1928. No return of income 
was filed by the syndicate (R. 30-31). 

On March 11,1931, the Commissioner of Internal 
Revenue, pursuant to his holding that the syndicate 


was an association within the meaning of Sectioiji 
701, Revenue Act of 1928, taxable as an entit;^ 
separate from its members at the corporate ratle 
upon the profit of $165,735.54 (R. 8, 31), addressed 
a deficiency notice to the S 3 nQdicate proposing a de¬ 
ficiency of $19,383.01 (R. 5-6). The trustee there¬ 
upon filed a petition with the Board of Tax AppeajLs 
and after a trial of the case the Board, on October 
7,1935, rendered a decision holding that the syndi¬ 
cate was not an association, but was taxable as I a 


partnership or joint venture (R. 9-15). I 

Thereafter, the Commissioner moved to vaca|te 
the Board’s decision on the ground that it was in 
conflict with the decisions of the United States 
Supreme Court in Morrissey v. Commissioner, 296 
U. S. 344; Swanson v. Commissioner, 296 U. S. 362; 
Commissioner v. Coleman-GiTbert, 296 U. S. 3^9; 
and Commissioner v. Comis^ 296 U. S. 365 (R. l5- 
17). The Board granted the Commissioner’s rjao- 
tion (R. 17-18) and on July 15,1936, promulgated 
another decision, reversing its original decision dnd 
holding that the petitioner was an association tax¬ 
able as a corporation (R. 18-23). 

SUMMARY OF ARGUMENT I 

The syndicate was organized as a continujing 
business enterprise to reap a profit from the specu¬ 
lation in a single corporate stock. As such it j en¬ 
joyed the unity of management, limitation of lia¬ 
bility, and continuity of existence peculiar to cor- 
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poratioris and is therefore an association taxable 
as a corporation. 

ARGUMENT 

The syndicate being essentially an association is a 
corporation for purposes of taxation 

The Board of Tax Appeals held that the deci¬ 
sions of the Supreme Court in Morrissey v. Com¬ 
missioner, 296 U. S. 344, supra; Swanson v. Com- 
missioner, 296 U. S. 362, supra; Eelvering v. 
Combs, 296 U. S. 365, supra; and Helvering v. Cole- 
Tmn-Gilbert, 296 U. S. 369, supra; made it plain 
that the statutory definition of an association, as 
used in the Revenue Act of 1928, includes such or¬ 
ganizations as the present one where a group of 
persons unite and carry on a business enterprise in 
the manner embodied in the instant case (R. 22). 
We submit that this conclusion is correct. 

The Supreme Court, in the four cases adverted 
to above, established three fundamental criteria 
by which to gauge whether a particular organiza¬ 
tion should be classified legally as an association 
for purposes of corporate taxation. These were 
(1) continuity of existence, (2) limitation of lia¬ 
bility, and (3) unity of management. The Court 
said that if these characteristics could be discov¬ 
ered to inhere in the organization under scrutiny, 
it thereby imdeniably secured unto itself advan¬ 
tages analogous to those pertaining to entities of 
acknowledged formal corporate origin. Helvering 
V. Combs, 296 U. S. 365, 368. 


It is essential, therefore, to examine this syndi¬ 
cate to determine whether it is possessed of theise 
indicia and therefore subject to a tax at the cor¬ 
porate rate. 

1. Coyitinuity of existence ,—^It is manifest tljiat 
the syndicate members desired to insure that the 
syndicate be held secure from termination or in¬ 
terruption by the death of any one of their num¬ 
ber. Provision was made in the syndicate agree¬ 
ment for the issuance of certificates of beneficial 
interest (R. 32), and although none were issued, 
the occasion for their use not having arisen, they 
could have been availed of immediately. The tes¬ 
timony of one of the witnesses revealed the desire 
to insure continuity to be one of the basic reasons 
giving rise to the agreement (R. 40). Indeed, lie 
petitioner admits the form of organization did as¬ 
sure continuity of existence of the syndicate (]3r. 
8,14). 

2. Limitation of lioibility ,—The syndicate agree¬ 
ment expressly provided that no acts done by |:he 
trustee pursuant to the fulfilment of his duljies 
should impose any personal liability on the trustee 
other than for his gross and wilful wrongdoing or 
abuse of his discretionary powers (R. 37). *1^6 


agreement further authorized the trustee to in^ur 
indebtedness and to execute notes as trustee to | se¬ 
cure such indebtedness (R. 33). The first provision 
limited the liability of the trustee to matters alias¬ 
ing through his wrongdoing or abuse of his disCre- 
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tion where done in the ordinary course of the exe- 

I 

cution of his fiducial duties. The second provision 
envisaged the assumption by the trustee of per¬ 
sonal. liability upon the notes executed to obtain 
fimds in furtherance of syndicate activity. Pre¬ 
sumably to insure the financial integrity of the 
trustee a third provision was embodied in the agree¬ 
ment which authorized the trustee to assess the 
syndicate members, pro rata, amounts necessary to 
pay expenses of the syndicate and interest on and 
principal of notes executed by the trustee qim 
trustee (R. 34). And to implement this right of 
redress the trustee, upon failure of a syndicate 
member to pay an assessment, was empowered to 
forfeit the shares loaned by the delinquent mem¬ 
ber and sell them and apply the entire proceeds 
thereof upon the then outstanding note or notes of 
the Trustee/^ [Emphasis suppKed.] The de¬ 
faulting member likewise forfeited all interest in 
the syndicate assets (R. 34). 

This, t)bien, is but to say that the trustee was re¬ 
quired to incur indebtedness through the execution 
of notes; his protection in the event of a deficit, 
being merely the right of assessment against a de¬ 
linquent member to the extent of the value of the 
stock loaned by that member and the loss, to the 
trustee’s advantage, of his interest in the assets of 
the syndicate. Should it have occurred that the 
syndicate lost heavily in its operations, the sole 
remedy available to the trustee would have been the 
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sale of the loaned stock, there being now no othei* 
assets, and the application of the proceeds thereof! 
in reduction of the trustee’s notes. Beyond thai 
limited method of redress the trustee would be, bjj" 
the terms of the agreement, without recourse; th^ 
limitation of the members’ liability would be com^ 
plete. I 

But were it assumed that the trustee’s right of 
redress were untrammeled still, so far as it con¬ 
cerned third persons, there would, nevertheless, be 
a limitation of liability. At best, the provisions of 
the agreement, of which the trustee was a signatorjjr 
(R. 37), hypothetically giving full right of re¬ 
covery to the trustee against the members, coi|l- 
stitute but a contract for the benefit of the truste^, 
not one for the benefit of third persons. No third 
person could force the trustee to proceed against 
the members. | 

The assertion that limitation of liability he:j*e 
exists is given stature by the failure of the agree¬ 
ment, in the circumstances, to make clear provision 
for unlimited liability. It is submitted that the 
instant organization differs in no way, in leg^ 
effect, from the many corporations whose stock is 
assessable and which levy assessments similar to 
those levied above as, of example, a national baijik 
or a mining corporation of the usual type. Ajid 
differing in no way, it is one possessed of the d^- 
tinctly corporate characteristic of limited liability. 

3. Unity of management ,—The clear import of 
the syndicate agreement was that of enabling ^ts 
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members to conduct a business venture in quest of 
a profit through a centralized management of their 
undertakings. Centralization of activity was 
achieved through the offices of a trustee burdened 
with manifold duties. He arranged for purchases 
and sales, executed notes to secure funds, main¬ 
tained records of the syndicate’s activities, hy¬ 
pothecated stock, polled the members present when 
action was resolved upon, paid interest on notes 
and expenses of the organization. The testimony 
of the trustee member convincingly demonstrates 
the degree of centralization gained (R. 42) : 

* * * For the first five or six weeks that 
Mr. Shevelson lived he gave the orders for 
the purchase and sale of the stock; after his 
death I gave such orders. I received verbal 
opinions from the other syndicate members 
as to the prices at which to purchase and 
sell. These were opinions, not instructions. 
The other syndicate members expressed 
their opinions very plainly. Some were 
bolder than others, and we sort of decided, 
“there are four or five of us present toda/y, 
and that seems like the opinion of the syndi¬ 
cate”, and we simply went ahead on that 
basis. * * * [Emphasis supplied.] 

It is submitted that there is no essential differ¬ 
ence between the facts of the instant case and those 
of Helvering v. Coleman-Gilhert, 296 U. S. 369, 
with regard to this issue. The Supreme Court 
there held the organization to be an association 
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since it had been initiated purely as a business 
venture, as here. 

It is submitted that, on the basis of the foregoing 
no other conclusion can be reached than that the 
syndicate was a business trust, as distinguished 
from a pure trust. The syndicate was clearly or¬ 
ganized to carry on a business; it assured central¬ 
ized management, continuity of activity, and 
limitation of liability. The informality with which 
it conducted its affairs did in no way diminish its 
status as a pure profit venture. As was said iri 
Helvering v. Coleman-Gilbert, 296 U. S. 369, 373: 

* * * There had been no meetings, n(|) 

records, and the acts of the trustees wer0 
not determined by a majority vote. Th 
trustees had conducted the business in th 
same manner as it had been conducted be¬ 
fore the trust was formed. We think thalt 
the court unduly emphasized the mere dif¬ 
ference of formal procedure. If such diffei- 
ences were to be made the test in determir 


t 


ing whether or not an enterprise for thle 
transaction of business constitutes an ass(i- 
ciation, the subject would be enveloped in a 
cloud of uncertainty, and enterprises of tl(e 
same essential character would be placed in 
different categories simply by reason bf 
formal variations in mere procedural details. 
The significant resemblance to the action bf 
directors does not lie in the formalities bf 
meetings or records but in the fact that, by 
virtue of the agreement for the conduct bf 
the business of a joint enterprise, the parties 
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have secured the centralized management of 
their undertaking through designated repre¬ 
sentatives. 

It is immaterial that the trust conducted its affairs 
with capital which was loaned to it. Once the stock 
was delivered to the trustee he had the power to 
h} 7 )othecate or sell it. He was imder no obligation 
to return the specific stock or, in fact, any stock 
at all (R. 34). His title to and right of disposition 
of the stock were as broad as though it had come to 
him freed of all beneficial aspects. 

The petitioner has not chosen to say with defi¬ 
niteness what foim of organization the syndicate 
has taken. It is submitted that it cannot be a part¬ 
nership. The characteristics of a partnership are: 
(1) Lack of continuity; the death of a partner 
works a dissolution; (2) each partner has the 
power to bind the partners and the partnership 
property; (3) each partner is liable for the part¬ 
nership debts in toto; (4) each partner owns an 
indivisible, non-transferable interest in the part¬ 
nership and its property. These do not occur in an 
association, and do not occur here. 

The petitioner asserts that double taxation 
would occur if the respondent’s position were sus¬ 
tained in that the members have already reported 
the amount of their profit from the operation of 
the syndicate in their individual returns (Br. 16). 
But, since the amount of this profit was clearly a 
liquidating dividend, it is taxable to them both at 


13 
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normal and surtax rates, and the income derived 
by the syndicate during its period of operation, 
since it is an association taxable as a corporation, 
is taxable to the syndicate. Such taxation is not 
open to the charge that it is improper double tax4 
ation. Cf. Hellmich v. HeUnmn, 276 U. S. 233j 
But, even if the amounts distributed to the memj 
bers in liquidation were not taxable at normal and 
surtax rates, which we deny, nevertheless, such faci 
does not prevent the imposition and collection o^ 
the correct tax from the sjmdicate as an associj- 
ation within the meaning of the applicable Revenu(5 
Act. Schafer v. Helvering, 83 F. (2d) 317, 320 
(App. D. C.), affirmed 299 U. S. 171. 

The petitioner in his brief discusses two cases als 
being presently applicable (Br. 13,18). The firsi, 
is Darrol Trading Account v. Commissioner, 34 
B. T. A. 837. The Board there stated that the casle 
bore not the slightest resemblance to an incorpo¬ 
rated body; that there were no meetings, and iif> 
certificates of ownership, and that the venture ws[s 
limited to the sale of a single block of 25,000 shares 
of stock to be consummated within a month. Tlje 
Board found that the venture was actually closejd 
within 13 days and that the additional shares so|d 
were merely incidental to the expeditious add 
profitable fulfilment of the purpose of the ventur^; 
namely, to dispose of the stock of the owner with¬ 
out loss to her. On the facts it is submitted th^t 
the ease is clearly distinguishable and cannot |)e 
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construed as authority for the contention that the 
syndicate was not carrying on a business. The sec- 
ond case is McCausey y. Burnet, 50 F. (2d) 491 
(App. D. C.). In that case there did not appear 
to be centralized management, continuity of exist¬ 
ence, or limitation of liability. The question there 
was not one whether there existed an association 
taxable as a corporation within the meaning of the 
applicable Reyenue Act. And, too, the case arose 
prior to the decision of the Supreme Court in the 
Morrissey case. 

It is not essential in order to assert successfully 
that an association exists, that all three of the above 
criteria exist in a clear and unmistakable state. As 
was stated in Morrissey v. Commissioner, 296 U. S. 
344, 357: 

The inclusion of associations with cor¬ 
porations implies resemblance; but it is re¬ 
semblance and not identity. 

The line of demarcation is indicated in Remecke v. 
Kaemjjfer, 72 F. (2d) 469, 470 (C. C. A. 7th) : 

* ! * * it surely was not intended to hold 
that, in order to constitute a statutory tax¬ 
able association * * * there must be 

present all the elements and conditions 
essential to corporate existence. If this 
were so, then the entity would be a corpo¬ 
ration * * *. 

The essential gauge is whether the venture be a 
business one launched to obtain profit. In the word 
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of the Supreme Court in Morrissey v. Commis¬ 
sioner, 296 U. S. 344, 360, supra: 

* * * we are considering those trusts 
which have the distinctive feature of being 
created to enable the participants to carry 
on a business and divide the gains w’hich ac¬ 
crue from their ’ common undertaking— 
trusts that thus satisfy the primary concep ¬ 
tion of association * * *^ 

And in ascertaining the existence of this ^^distincp 
tive feature” it is to be borne in mind that th^ 
petitioner is not at liberty to say that the purpose 
of the syndicate was other or narrower than that 
which was formally set forth in the instrument un¬ 
der which the syndicate activities were conducteci. 
Helvering v. Coleman-Gilhert, 296 IT. S. 369, 373, 
supra, I 

CONCLUSION 

In the light of the foregoing it is submitted j:o 
this Court that the decision of the Board of Thx 
Apcais should be affirmed. .! 


Respectfully, 

James W. Morris, 
’^Assistant Attorney General.^^ 
Sewall Ejey, I 

Norman D. Keller, | 
W. Croft Jennings, j 

Special Assistants to the Attorney Generali 
April 1937. 


APPENDIX 


Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 13. Tax ox Corporatioxs. 

(a) Rate of tax ,—There shall be levied, 
collected, and paid for each taxable year 
upon the net income of every corporation, a 
tax of 12 per centum of the amount of the 
net income in excess of the credits against 
net income provided in Section 26. 

* * * * * 

Sec. 701. Defixitioxs. 

(a) When used, in this Act— 

(1) The term ‘^person” means an indi¬ 
vidual, a trust or estate, a partnership, or a 
corporation. 

(2) The term corporation^’ includes as¬ 
sociations, joint-stock companies, and insur¬ 
ance companies. 

* * * * * 

(8) The term ^^shareholder” includes a 
member in an association, joint-stock com- 
panv, or insurance company. (TJ. S. C., 
Title 26, Sec. 1696.) 

Regulations 74 (1928 Act) : 

Art. 1311. Person .—The Act recognizes 
foul* classes of persons—^individuals, trusts 
and estates, partnerships, and corporations. 
Corporations include associations, joint 
stock companies, and insurance companies, 
but not partnerships properly so called. A 
taxpayer is any person subject to a tax im¬ 
posed by the Act. 

( 16 ) 


17 


Art. 1312. ^Association, —^Associations and I 
joint stock companies include associations, 
common-law trusts, and organizations bvj 
whatever name known, which act or do busi-i 
ness in an organized capacity, whether ere-1 
ated under and pursuant to State laws,j 
agreements, declarations of trust, or other¬ 
wise, the net income of which, if any, is} 
distributed or distributable among the 
shareholders on the basis of the capital stock 
which each holds, or where there is no capi¬ 
tal stock, on the basis of the proportionatej 
share or capital which each has or has in-[ 
vested in the business or property of the or4 
ganization. A corporation which has ceased 
to exist in contemplation of law but continl 
ues its business in quasi-corporate form is aii 
association or corporation within the meanj- 
ing of section 701. I 

Art. 1313. Association distingmsUed fro't^i 
partnership, —^An organization, the membeij- 
ship interests in which are transferable and 
the business of which is conducted by trus¬ 
tees or directors and officers without the ac¬ 
tive participation of all the members as suep, 
is an association and not a partnership. Tlje 
term ‘‘partnership’’ means only ordinariy 
partnerships. Organizations which have ja 
fixed capital stock divided into shares repre¬ 
sented by certificates transferable only upejn 
the books of the company, which manage 
their affairs by a board of directors or exefe- 
utive officers, and which conduct their busi¬ 
ness in the general form and mode of cor¬ 
porations are joint-stock companies or asso¬ 
ciations within the meaning of the Act evfen 
though under State lavr such organizatioks 
are technically partnerships. 

Art. 1314. Association distinguished fr^m 
trust, —^Where trustees merely hold prdp- 
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erty for the collection of the income and its 
distribution amon^ the beneficiaries of the 
trufet, and are not engaged either by them¬ 
selves or in connection with the beneficiaries, 
in the carrying on of any business, and the 
beneficiaries have no control over the trust, 
although their consent may be required for 
the filling of a vacancy among the trustees 
or for a modification of the terms of the 
trust, no association exists, and the trust and 
the beneficiaries thereof will be subject to 
tax as provided by sections 161-170 and by 
articles 861-891. If, however, the benefici¬ 
aries have positive control over the trust, 
whether through the right periodically to 
elect trustees or otherwise, an association 
exists within the meaning of section 701. 
Even in the absence of any control by the 
beneficiaries, where the trustees are not re¬ 
stricted to the mere collection of funds and 
their payment to the beneficiaries, but are 
associated together with similar or greater 
powers than the directors in a corporation 
for the purpose of carrying on some business 
enterprise, the trust is an association within 
the meaning of the Act. 
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?imteb States; Court ot I 

FOR THE DISTRICT OF COLUMBIA 

■ No. 6893. ! 

I 

I 

Veenon J. Bert, Trustee for D. M. Nelson, et al., 

Petitioner, j 

V. 

Commissioner of Internal Revenue, Respo^idenL 

_ 

I 

I 

Appeal from the Board of Tax Appeals. j 

- I 

PETITIONER’S REPLY BRIEF. 

- j 

1. Continuity of existence.—The respondent s^ys 

that continuity of existence was assured through tihe 
provision in the syndicate agreement for certificates! of 
beneficial interest, though admitting that they w^re 
never issued (Br. 7). I 

In our original brief we said that we thought ihe 
death of a member would not have interrupted the con¬ 
tinuity of the syndicate (Petitioner’s Brief 14). Tjhis 
was said because we thought that the power to issue 
certificates of beneficial interest, though unused, would 
govern. However, since our original brief was filed. 
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the United States Supreme Court has decided the case 
of A. A, Lewis and Company v. Commissioner, United 
States Law Week of May 18, 1937, page 13, in which a 
trust created as a vehicle to subdivide and sell real 
estate was held to be not an association, and in which 
the Court appears to have given some weight to the 
fact that wihereas the trust agreement provided for 
certificates of beneficial interest, such certificates were 
never issued. 

We shall discuss this case in greater detail later on, 
nnd we shall merely note here that in the opinion by 
Mr. Justice Sutherland, the following occurs: 

There is to be found in the operation of the 
business no essential characteristics of corporate 
control—nothing analogous to a board of directors 
of shareholders, no exemptions from personal lia¬ 
bility, no issue of transferrable certificates of in¬ 
terests. There is simply the common relation of 
principal and agent, coupled with the collateral 
incidents of an ordinary trust.” 

We, of course, cannot say what weight the Court 
gave to the fact that the certificates were not issued, 
but the Court obviously thought this fact was of some 
significance, else it would not have been specifically 
mentioned in the opinion. 

2. Limitation of Liability.—The respondent argues 
that the liability of the syndicate members was limited 
to the property which they embarked in the venture. 
This, he says, resulted from the fact that the trustee 
could go no farther than to forfeit the stock of a syndi¬ 
cate member who failed to respond to an assessment 
(Br. 7, 8 and 9). 

It is true that the syndicate agreement (R. 34) au¬ 
thorized the trustee to levy assessments against the 
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members, and, if they failed to pay, to forfeit their 
loaned stock; however, paragraph 9 of the syndicate 
agreement (R. 37) provided that all costs of any legal 
proceeding in which the trustee might be made a party 
should be paid to him by the members. This obligation 
on the part of the members was subject to no limitaL 
tion. If a judgment had been obtained against thp 
trustee in an amount greater than the value of the syn¬ 
dicate assets, the members would have been liable fo|r 
the deficiencv. 

If it be kept in mind that the original trustee, Sheve 
son, was not a member of the sjuidicate, that he wals 
merely a clerk in the office of one of the members, an|d 
that he served as trustee without compensation (R. 4(1)- 
43), it is apparent that the office of trustee was not in¬ 
tended to carry with it the legal consequences whicjh 
ordinarilv attach to the office of a strict trustee. Shev- 
elson, and Bert after him, were more agents than trus¬ 
tees. The syndicate agreement freed them from pelr- 
sonal liability. This leaves for consideration whether 
third persons could have looked only to the S3nndica|te 
assets and the loaned stock in satisfaction of claims, br 
whether, if these were insufficient, they could have pijo- 
ceeded against the members individually. 

It is well-settled law that where, as here* (R. 35) tlhe 
beneficiaries of a trust have the power to control the 


*In N. B. Whitcomb Cocci Cola Syndicate v. CommissioneVy decided by 
the Board on April 28, 1937, where a syndicate having a greater number 
of corporate attributes than the one in issue here, was held to be not an 
association, some difficulty was experienced in harmonizing the decision 
with the Board’s decision in the present case. The attempted dist|inc- 
tion was— I 


‘‘The case of Vernon J. Berty Trustccy 34 B. T. A. 805, isjdis 
tinguishable on its facts, even though the cases are somewhat |sim 
ilar. In that case the members not only retained control over\ 


trustecy but actually 'made aU decisions themselves. The agreement 


there provided for transferable certificates of beneficial interests 


for meetings of the members.” 


(Italics supplied.) 


the 


and 
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trustee,; he will be treated as an agent for the bene¬ 
ficiaries, and they will be held liable as partners for 
claims against the Trust Estate. 

Sears’, Trust Estates as Business Companies, Sec¬ 
ond Edition, states the rule (page 144) as follows: 

‘'There seems deducible from these cases the 
conclusion that, unless the trustees are absolute 
masters of the property vested in them, so that no 
direction by the beneficiaries shall be legally bind¬ 
ing upon them, a declaration of trust is merely an 
appoihtment of managing agents, the sharehold¬ 
ers are socii, and there is a partnership. This is 
so strictly true that even the right of beneficiaries 
to make the trust end at anv other time than the 
trust instrument provides will effectuate a part¬ 
nership relation.” 

In Schumann-Heink v. Folsom, et al., (Supreme 
Court of Illinois—December 21, 1927), 328 Ill. 321,159 
N. E. 250, 253, the question was whether a creditor, 
claiming under a contract entered into with trustees, 
could have a judgment against both the trust estate and 
the beneficiaries. The Court held that, since the trus¬ 
tees were not subject to control by the beneficiaries, the 
latter were not liable as partners. The opinion contains 
a statement of the rule applicable in Illinois, as regards 
the circumstances under which the beneficiaries of a 
trust will be treated as partners, as follows: 

“There are also essential differences between a 
business trust and a partnership, but there are 
times when it is difficult to determine whether the 
declaration of trust relieves the trustees and 
shareholders from liability as partners. A part¬ 
nership is, in effect, a contract of mutual agency, 
each partner acting as a principal in his own be¬ 
half and as agent for his copartner. State y. Cos- 




grove, 36 Idaho, 278, 210 P. 393; Fougner v. First 
Nat. Bank of Chicago, 141 Ill. 124, 30 N. E. 44j. 
Where, under the declaration of trust, the unit 
holders retain control over the trustees and havie 
authority to control the management of the busi¬ 
ness, the partnership relation exists. Frost y. 
Thompson, 219 Mass. 360, 106 N. E. 1009; Hart y. 
Seymour, 147 Ill. 598, 35 N. E. 246; Dunn on Busi¬ 
ness Trusts, §140 et seq. On the other hand, wheire 
the declaration of trust gives the trustees full coja- 
trol in the management of the business of the trust 
and the certificate holders are not associated p 
carrying on the business and have no control ov^r 
the trustees, then there is no liability as partner's. 
Smith V. Anderson, 15 Ch. Div. 247; Williamsjv. 
Inhabitants of Milton, 215 Mass. 1,102 N. E. 355; 
Mayo V. Moritz, 151 Mass. 481, 24 N. E. 10^3; 
Ehode Island Hospital Trust Co. v. Copeland, |39 
R. 1.193, 98 A. 273; Betts v. Hackathorn, 159 Ark. 
621, 252 S. W. 602, 31 A. L. R. 847; Kramer & Co. 
V. Cummings, 225 Ill. App. 26; Home Lumber Co. 
V. Hopkins, 107 Kan. 153, 190 P. 601, 10 A. L. R. 
879. * * *’» I 

I 

I 

Of course, the trustee may contract with third jler- 
sons so that the latter are entitled to look only to the 
trust estate in satisfaction of claims, but the recprd 
shows no such contract here. If it were considered jhat 
the trustee in the present case was primarily liable | for 
claims of third persons, they would nevertheless have 
had the right (under paragraph 9 of the syndicate 
agreement (R. 37)) to subrogation of the trustee’s 
right to exoneration from the beneficiaries. In j the 
American Law Institute Restatement of the Layr of 
Trusts, paragraph 278, page 847, this rule is stated as 
follows: 
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‘‘§278. iWhere The Trustee Is Entitled to Ex¬ 
oneration From the Beneficiary Person¬ 
ally. 

“If a person to whom the trustee has become 
personally liable in the course of the administra¬ 
tion of the trust cannot obtain satisfaction of his 
claim out of the trustee’s individual property, and 
the trustee is entitled to exoneration from the bene- 
ficianr personally, he can by a proceeding in equity 
reach and apply to the satisfaction of his claim 
the trustee ^s right of exoneration against the bene- 
ficianr personally.” 

It will be noted that there was no limitation of per¬ 
sonal liability in the Lewis ease, supra, and that this 
was referred to in the opinion. 

3. Unity of Management.—The respondent says (Br. 
10) that— 

“Centralization of activitv was achieved through 
the offices of a trustee burdened with manifold 
duties/^ 

(Italics supplied.) 

Mr. Bert testified that the loaned stock “was deliv¬ 
ered to the bank individually by the members” (R. 41); 
that “we did not purchase and sell enough stock to re¬ 
quire very much supervision on my part, or to require 
elaborate records” (R. 42); “that the members gave a 
lot of attention to the market price of the stock” (R. 
42); that “the purchase and sale of this amount of 
stock did not require any great amount of my time or 
concern, because the stock did not represent a great 
number of shares” (R. 42) and that “it took me no 
longer to make a purchase or sale of the stock than it 
would take me to go to the telephone and call the 
officer at the Illinois Bank through whom we dealt” (R. 
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43). This does not make out a picture of a trustee 
‘‘burdened with manifold duties.’’ 

The same argument made by the respondent her^ 
could have been made to the United States Supremi 
Court in the A. A, Lewis & Company case, supr 
There, by a declaration of trust, title to a tract of Ian 
was placed in a trustee for the use of two beneficiarie^, 
one of vrhom, Lewis, was appointed manager of th|e 
trust estate, to employ a sales organization, to entejr 
into contracts, execute deeds, etc., as would facilitaie 
the sale of the land. While the management of the 
trust estate was conducted by one of the beneficiaries, 
rather than by the trustee, this would seem to be im¬ 
material because that management was performed by 
one person; thus as regards the other beneficiarv, 
“unity of management” was attained. The Court re¬ 
garded the trust arrangement to have accomplished 
no more than an agency agreement whereby the ow]n- 
ers of the land effected its sale. It is submitted 
that no more than this happened in the case at bar. 
The trustee acted merely as an agent to perform the 
more or less clerical details necessary to consummate 
the purchases and sales according to the collective judg¬ 
ment of the members. I 


At page 12 of his brief the respondent says “itj is 
submitted that it (the syndicate) cannot be a partner¬ 
ship.” 

The syndicate does not have to be a partnership to 
escape classification as an association. To borrow the 
respondent’s own argument (Br. 14), it is resemhldnce 
to a partnership, more than to a corporation, that is 
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decisive. It is no more necessary that every partner¬ 
ship attribute must be present to support a non-asso¬ 
ciation status, than it is that every corporate attribute 
must be present to support classification as an associa¬ 
tion, • 

J Respectfully, 

• Geoege M. Wolcott, 

920 Southern Building, 
Washington, D. C. 
Attorney for the Petitioner. 

Of Counsel: 

Miller & Chevalier, 

920 Southern Building, 

Washington, D. C. 







